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between developed and developing countries for centuries. The freedom to translate is an essential bridge
for the free flow of knowledge between the producers in developed countries and users in developing
countries who speak non-dominant languages. However, authors’ translation rights guaranteed by the
Berne Convention obstruct this freedom to translate in developing countries. Through an examination
of the background to and the effect of the reservation concerning translation of educational, scientific
and technical books which Sri Lanka purported to make when she acceded to the Berne Convention (in
her own right as an independent state) in 1959, this article attempis to expound how this Convention
has undermined access to knowledge in Sri Lanka and why the uniform and inflexible copyright protection
standards in the Convention are unsuitable for developing countries. Since these standards can exacerbate
the deep economic disparities that already exist between developed and developing countries, to prevent
this and to make international copyright protection palatable and congenial to developing countries, this
article points out that there needs to be a change in the uniform standard setting approach that has been
practised in international copyright law for more than a century.
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This article sheds light on the pressing issue of software patents by giving an account of the approaches
followed in Europe, the US and India. The occasion of this study 1s the adoption in 2016 of the final
version of the Indian guidelines on the examination of computer-related inventions, which have been
surprisingly overlooked in the legal literature. The main idea is that the Internet of Things will lead to
a dramatic increase of applications for software patents and 1f examiners, courts, and legislators are not
careful, there is a concrete risk of a surreptitious generalised grant of patents for computer programs as
such (in Europe) and for abstract ideas without inventive concept (in the US). The clarity provided by
the Indian guidelines, following a lively public debate, can constitute good practice that Europe and the
US should take into account. Conversely, the sea of patent software looks very stormy in the US, where,
after some reversals of the leading case Alice Corp v CLS Bank International, there seems to be the risk
of swelling the ranks of speculative schemers who make it their business to watch the advancing wave
of improvement, and gather its foam in the form of patented monopolies. Some good news, however,
comes from a dissenting opinion that innovatively suggests bringing free speech into the reasoning on
patents.
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Pharmaceuticals Inc v Gilead Sciences Inc 185

In ldenix Pharmaceuticals Inc v Gilead Sciences Ine, the Court of Appeal confirmed that the threshold
for plausibility was low but was nevertheless a potent attack on both obviousness and insufficiency. The
court also provided guidance on what constitutes common general knowledge, particularly in the context
of information presented in scientific papers and at conferences.
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In its decision in Soulier v Premier ministre (C-301/15), the CJEU looked at the French licensing
mechanism for out-of-print books and its compatibility with EU copyright rules. 1t held that national
legislation which replaces the author’s express and prior consent with tacit consent or a presumption of
consent infringe the author’s reproduction and making available rights. The CJEU’s decision has
far-reaching implications on rights management schemes operating with implicit or presumed consent.
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