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Do the Trade Secrets (Enforcement, etc.) Regulations Contain New Principles

for the Breach of Confidence? 759

This opinion examines the principles of common law and equity relating to the breach of confidence in
the UK. It argues that the Trade Secrets (Enforcement, etc.) Regulations nuance the breach of confidence
in three ways: first, by expanding the scope of application of the definition of a “trade secret”; secondly,
by emphasising the requirement of “reasonable steps” in the traditional test; and, thirdly, by shifting the
focus from the relational aspect of confidence to the value of the subject-matter in question.

The European Solution for Text and Data Mining: A Focus on the Opt-out
System Provided by Article 4 of the DSM Directive 765

This article investigates the phenomenon of data mining in the context of copyright and data base sui
generis right, analysing the EU legal framework and especially the opt-out system provided by art.4 of
Directive 2019/790, in the light of the increasing need to access and analyse data.

Adapting to Innovations in Artificial Intelligence: AI as Mental Steps under
the EPO 771

This article explores whether the European patent system needs to be amended with the advent of
Al-generated and Al-assisted inventions in light of the requirements of technical character for the
inventive step. This article finds that the characterisation of Al as per se of an abstract mathematical
nature does not always accurately assess the technical character of inventions.

Covid-19 Strategic Global North-South Divide: Access to Knowledge

Quadrants, Imperatives for Granting the WTO Waiver 777

This article discusses the current controversy at the World Trade Organization (WTO) on the waiver of
intellectual property rights for Covid-19 vaccines and personal protective equipment. Predicated on the
North-South divide and the need for access to vaccines and personal protective equipment by developing
countries, an analysis of both sides of the WTO contention is undertaken against the background of
access to knowledge quadrants namely, availability, visibility, accessibility and impact. Arguments are
framed around the ubuntu and utilitarianism which support the notion that no one is safe until we are
all safe.

Painting by Numbers: Copyright Protection and Al-generated Art 786

Who owns the copyright when Al systems make art? Grounded in a detailed discussion of the technology,
this article argues against the creation of legal exceptions for computer-generated artwork and instead
views Al like any other tool. It argues for a utilitarian understanding of intellectual property rights in
which the user (as opposed to the programmer) would hold the copyright for such works.

NFTs: Copyright Foe or Friend? 793

Copyright infringement can occur when an NFT is created without authorisation of the copyright holder.
On the other hand, NFTs might aid copyright owners in proving copyright infringement. NFTs are a
“frenemy” to copyright owners, but with the potential to become a friend if the minting process is
cost-effective, requires verification, and NFTs track access rather than just provenance.

Kerry: Where Freihaltebediirfnis Goes to Die 800

The success of the producer of Kerrygold in preventing registration of Kerrymaid as a trade mark has
serious implications for EU trade mark law. The Kerrymaid trade mark was found to be confusingly
similar to the senior Kerrygold marks because the court did not accept that when the shared element
indicates the origin of the goods it should be excluded from the assessment. The decision undermines
the principle that descriptive signs should be kept free for use by all producers. As a consequence of the
decision, producers may find it difficult to register trade marks containing descriptive elements that are
shared with other trade marks. Furthermore, the first producer to succeed in registering a trade mark
that includes a descriptive term may secure a monopoly on the use of that descriptive term in a trade
mark.
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Non-traditional Signs: The EUIPO’s First Board of Appeal Confirms that a
Sound Mark, like Any Other Mark, Is Distinctive When It Is Perceived by
Consumers as an Indication of Commercial Origin 808

Contrary to the examiner’s decision, the EUIPO’s First Board of Appeal ruled in favour of B. Braun
Melsungen AG by stating that the sound mark for which it applied is not devoid of distinctiveness
pursuant to art.7(1)(b) of Regulation 2017/1001. In particular, the Board of Appeal, after reiterating that
the law does not provide specific criteria for assessing the distinctiveness of sound marks, has confirmed
that, to satisfy the requirement of distinctiveness, both traditional and non-traditional marks (such as a
sound mark) must enable the relevant public to identify goods and services as originating from a specific
undertaking and, thus, distinguish them from those of other undertakings.
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