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The rules, legal principles and legal concepts are three elements of the law. The legal
principles are to provide the rule some basic, comprehensive and guiding standards. It is generally
acknowledged that the rule is the most important content of the law, and there’s no doubt about its
status as a referee normative basis. As opposed to the rule, legal principle is more abstract and
fuzzy, widely covered, and have a structure that is not as strict as legal rules. Although using legal
principles to adjudicate the cases in trial practice at home and abroad sometimes happened, there
are still few argumentations about its role in the judicial judgment. Therefore, by researching and
analyzing related legal norms, legal theories and cases, this article aims to make it clear that the

role and function of legal principles in the process of the judicial judgment.
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“WHO”: = 4518 A A U i) =44, BI“yE B ”(judge, justice; law-officer; judiciary).
A S AR VL AR SR U ) = A I R A e RV K B A, “rvkaE” (lawmaker; legislator;

Moses). “4t2x KAx” (commonalty; demos) %%,

“WHERE”: T2 St oCn @ i i, B “wlik#i# (judicial judgment)” 74
ot 2 5| F A R L Pt e EE A R XLk 2 ——— “9&Be” Ccourt; court of

justice; law court; courthouse).

“WHAT”: AT 2@ AR R 2 VR IR SCRE 2 1 SRR 2 5 A0 HR AT ST 1n) 8 1) 5 A
YRR (Legal principle)” S ILATREM MAHICHI AR “vEA) Crule; regulation;
statute; law)”. “BUE (policy)”. “VEEMES (Legal conception)” %5, 4 n] DAL FEVLLE
JE R @42, “ A FEJE ) Crecognized legal principle) ” Al “ B 5 M Jgi )
(politico-legal principle)” 4 o KA AR SC 1) 32 )& TE5 07 18 JuWs, 0 v 7714 (Legal
Methodology)” thrl EATid 448 &K .
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W R “HVERH A EEMEIER. (ustifying the legality of the judicial judgment)” 1 “&
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(8) FERLH + (eI ) B e W)V IE F —— 2k T <o iy N BT BE A HR> 291 1) SEUE 43 #T )
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= . INEEERIE (Foreign Legal Sources)

(—) —ZEPE (Primary Sources):
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BEXS e B, SE I .

1. Bt (Statutes):

(1) Federal Rules of Evidence Rule 702, 28 U.S.C.A.:

Atrticle VII. Opinions and Expert Testimony
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Rule 702. Testimony by Expert Witnesses
A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the
form of an opinion or otherwise if:” ... (c) the testimony is the product of reliable principles and methods,; and
(d) the expert has reliably applied the principles and methods to the facts of the case.”
BRI T EF AN 27 205 0 vl i S5 P, P RTEL TS i i 8 o] (7 1 3 T 2 7
W8y " 2 & 5] FEHAG IR 5 21238 ] TSRS

(2) 5U.S.C.A. 8601:

Title 5. Government Organization and Employees
Part I. The Agencies Generally
Chapter 6. The Analysis of Regulatory Functions
8601. Definitions
Heads of departments and agencies should not include preemption provisions in codified regulations except where
such provisions would be justified under legal principles governing preemption..
A CBURF) ] TRIBLRIHT 51 5E A AN 1% 6 71 A FUHE HIIE 1 553K R TR LEG 5 IS o 4
TR T3 iE A2 I 2511 -
(3) 9U.S.C.A. 810:
Title 9. Arbitration
Chapter 1. General Provisions
810. Same; vacation; grounds; rehearing
Judicial intervention against arbitration award is appropriate where arbitrators acted with manifest disregard of
law, i.e. if: (1) applicable legal principle is clearly defined and not subject to reasonable debate, and (2)
arbitrators refused to heed that legal principle.
2113 73 W] T REILTEIT s XS PP A AT i 2 IR 29, BIATIR (1) &G 172 SR I 3 T
TRIE TR 2L G PERTIEAE: F (2D [l 3 72807 O FE 197212 S

(4) U.S.C.A. Const. Art. 111 81:

Constitution of the United States

Article I11. The Judiciary

Section 1. Judicial Power, Tenure and Compensation
Amendments to Indian Civil Rights Act (ICRA) which affirmed tribal court jurisdiction over all Indians, including
those who were not members of tribe prosecuting Indian for crime, did not violate principle of separation of
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powers; Congress legally exercised its power in passing ICRA amendments and had plenary authority over Indian
affairs.

(B RILFED) HIEIER FE T BT 2N i85 LB B CLTE T b5/ 7 &2 v G175 %
ATLFEHIZSE 2 1] FFR AL R 2 ST RS Z S 1N 105AT (AT HXS I3 20
FIH LN R s

(5) 42U.S.C.A. 81983:

Title 42. The Public Health and Welfare

Chapter 21. Civil Rights

Subchapter I. Generally

81983. Civil action for deprivation of rights
District court did not abuse its discretion, in 881983 action alleging, inter alia, unlawful arrest, in declining to
present jury with proposed instruction concerning the lawfulness of his arrest and the scope of the municipal
ordinance he was charged with violating; jury was not asked to determine whether arrestee violated the ordinance,
but whether the officers had probable cause to arrest him, and proposed instruction might well have confused jury
concerning the question it was being asked to answer, and in any case the instructions the court did provide were
correct legal statements and informed jury of the relevant legal principles that were to be considered.

LS T 7 5 THE DL G 1721 A7 9 Rl ity ZE R 5 S8 A TR SR o
2. ITBEH. #MIIHME (Regulations):

(1) 48 C.F.R. 931.205-33:

Title 48. Federal Acquisition Regulations System

Chapter 9. Department of Energy

Subchapter E. General Contracting Requirements

Part 931. Contract Cost Principles and Procedures

Subpart 931.2. Contracts with Commercial Organizations

931.205 Selected Costs.

931.205-33 Professional and consultant service costs.
(9)(1) Reasonable litigation and other legal expenses are allowable when incurred in accordance with 10 CFR
part 719, Contractor Legal Management Requirements, if not otherwise made unallowable by law or provisions of
the contract.
(2)(A) Cost reimbursement contracts involving work performed at facilities owned or leased by the Department for

11 B 419 1



AT R ) IRFE 2 BT

an amount exceeding $100,000,000 are covered by this cost principle and 10 CFR part 719.
(B) This cost principle and 10 CFR part 719 are applicable to legal counsel retained by the Department itself for
litigation and other legal services where the legal costs over the life of the matter for which counsel has been
retained are expected to exceed $100,000.

() (V) 2574 CPR 4719 77 “ZR R 5 R EFETESLR " 15BN G PR YRR 2 e e o F
19, K ZELE M EE A [ E -

(2) @) FEZEIHT JIHE ZCR I S8t P T T LAEN 2 #ide0$ 100,000,000 /9 AL &/,
DX A A CFR 5719 177,

(b) FSLASZIYFT CFR 75 T19 TG T iZ BT AR T VR AT AR A 2598 T 12 I 4
TE I P 10 Ly e H
3. HH (Cases):

(1) Riggs v. Palmer (“HAgrifiH/KER” %€, 1889 4 10 H 8 HD:

70 Sickels 506, 115 N.Y. 506, 22 N.E. 188

Appeal from Supreme Court, general term, third department.
GRAY and DANFORTH, JJ., dissenting.
ARZEP, PH P HAE RN, B AN DA N RABARAT RS  7=” BLEN T &
PR RNERRLT ), RIRE T RN W 2L
(2) Argersinger v. Hamlin (“BizA-EA R ICIEAR” %6, 1972 4F 6 H 12 HD:

407 U.S. 25, 92 S.Ct. 2006, 32 L.Ed.2d 530

Supreme Court of the United States

Argued Dec. 6, 1971. Reargued Feb. 28, 1972. Decided June 12,.

AGE, el A BER R, 19 2 HIN BB IBUCRIANIE HI 52 2 FEAR A5 722 10 0 AP
R s T ELSE P 3 A e SRR A BRI 32 03 . s, ANVIESRATREL, SEE ST
N— BRI FaR s FIkRE, RSB A G 9 LB A G B i A LR . ik, SEIE
RO RN AL T HBURF B8 B T I0T5805 Ik 55 (0 A ICBH M Ip A %, 95N
AR BRI AR 55 o

(=) ZW#HYRE (Secondary Sources):

1. BPH (Books):
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(1) Philip Hamburger, Law and judicial duty, Cambridge, Mass. : Harvard University Press,
2008.
A I YA AL VAR w5 DT SRR . — T T E 7R T TSIk FH AR
B RN LA AR RO W K ARV o 53— i, e SR Tk e R IR AR
RWTHI DT XA B S—— RN a A THE——3L R B IF BRI 7k e ] LU .
(2) Theodore M Benditt, Law as rule and principle: problems of legal philosophy, Stanford,
Calif. : Stanford University Press, 1978.
ALY FE ARAESE 2 SC RS S T AN HS ) A BER SR U AT E A s ],
RIS AEI PR 3 T AR i AT A R 1 4
(3) Richard S Markovits, Matters of principle: legitimate legal argument and constitutional
interpretation, New York: New York University Press, 1998.
FESE XA —A B BOR 2 R 50 S A ) A 8 4Rt R B A TR R
AR T TV ZFEARBON, I aEAL BB BEIGEL PE B hBON 2 SR AERIAR]

faragaren
=¥ 5T o

(4) Neil MacCormick, Rhetoric and the rule of law: a theory of legal reasoning, New York :
Oxford University Press, 2005.

ZAH AT RREEBOR” WA OANE R v, A T A5 R SO R e e
2. WAL (Dissertations):

(1) Kim Alaine Rathman, The “Common Heritage ” Principle and the U.S. Commercialization of
Outer Space, presented to the faculty of the Graduate Theological Union in partial fulfillment of
the requirements for the degree of Doctor of Philosophy, Berkeley, California, April 1996.
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(2) Jamie Michelle Angulo, Legal Principles Utilized by the Supreme Court to Adjudicate
Student Due Process and Freedom of Expression Rights in Public Schools, submitted in partial
satisfaction of the requirements for the degree of Doctor of Philosophy, 2008.
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3. PRI (Law review articles):
(1) Gregory B. David, Dworkin, Precedent, Confidence, and Roe v. Wade, University of
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Pennsylvania Law Review, January 2004.
152 UPALR 1221
152 U. Pa. L. Rev. 1221
OCHEAI PRI T 1R e A AR 1R RT A L, I HLAE 00T LU YA e LR el 5 8 o T
W A R 3R B B R SR R R BT 2 5 2 2 RIS 4 re il st i 2
(2)Steven L. Schwarcz, Distorting Legal Principles, Journal of Corporation Law, Summer 2010.
35 JCORPL 697
35J. Corp. L. 697
ORI T 1) T Bl 2 AT v A i U 3t B e R, GG e i b g B
Blo HEAm A FFARIPAL S L HE ) “ANBeZG T ANE T 5 S ZRIE 7 Jg 0, w2 T VF 2 Rt dl
HTEEAE 1) B o
(3) Joseph Raz, Legal Principles and the Limits of Law, Yale Law Journal, April, 1972.
81YLJ823
81 Yale L. J. 823
WO E BTN EIR E E AOUL AL K MAT RO a5 P O F R st JRAT T 24 25 3 i d ik
PRIISS Ty o AR, ARG EER I FaR 51U T B AR 2 A (.
(4) Eric Dorkin, Debunking Integrity 5§ Equality Advantage: the Absence of Coordination in
Ronald Dworkin s Law's Empire, lowa Law Review, August 1998.
83 IALR 1071
83 lowa L. Rev. 1071
WEICHRAR T AR <5 i R VR AR Ay HE AU AR TG AR G A TR SR g BT 6 20 (1 S
S5 10 BTV B R X BT T IR o B L S B S SE A R R AN AT
(5) Larry Alexander & Ken Kress, Against Legal Principles, lowa Law Review, March 1997.
82 IALR 739
82 lowa L. Rev. 739
A AR — I8 LAWY IR UE: 1 iR U AEE A BT e JFAN“ IR 7,
I BAEE M B RANGG RIS Z RS SC R TICNE; 20 DARRI ) U 2 42 )R % 18
PRI o IR A2 LSS D ARfe—— B P25 ——R 30, S A 54
AT B A BIRES, AN A R AR E S A A N, AR AN R AP A L T 2R T B
S 3y W AIEAE s 4y SRZAMBT HA ML R 5y R ERIAEETE: 6. UM B R
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7. {EIEME EAE Z RS H
M . EFREEZIE (nternational Legal Sources)

(—) —IR¥EJE (Primary Sources):

SKHR Y (X BE  B A4S T L A AR B SR S8 0 [ e 4 20 U B P g
PAPANTRPS e YR A IRP R E T R € e NN [ Dy MU S SN =0, B I e g )
Js o

1. BARERSY) (Statutes/Treaties):
(D HAE ) (1946 4 11 H 3 H A, 1947 4£ 5 F 3 HitifT) (H SCRR %, Japan Institute

of Constitutional Law 3, http://www.jicl.jp/kenpou_all/kenpou.html; 1 3CRRE B EH R« H

AE 7" W4, http://baike.baidu.com/view/447279.htm. )
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F, T IERH AN F I [ LA Z B R AN B

FAVIF OQBIEE LB RV EGG BRI IEF T, BNFFUNFE G0, H
Ty GG LR T 1 75 -

HANHF BEREENEL, PRI

FA = REEEARE

(2) (PRGOS EREAYL) (1945 4F 5 H 23 H A, 1955 4F 3 JJ 15 Hjif7T) (h3C
ik B RE R Al RGE IS LR B AL ” 1Rl 4%,  http://baike.baidu.com/view/476744.htm . )
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(3) CRERRSFEZEL) (1948 ££ 7 J1 17 HHE ) Ch TR B E A}« Kw IR E 28V 4%,

http://baike.baidu.com/view/1418946.htm . )

o HRIRFIRI S
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(4) (LZPRILMIE Z8E5) (1958 4F 10 H 4 HililE ) Crhoghicdd i B vkt “VE 587k i 4%,

http://baike.baidu.com/view/142976.htm . )
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HLAEHF HIRARRESAE IS 151K R 6 BN B EMER S, HH

HHENTE EN S
AR AP L FE 1
L AT R 5E Tt LT T R 5
(5) (LTHATHMENP R BRI ALY (1927 429 H 26 HIT THW L (G (A Rk afE &

B9, 5lUES N CLLT.6320)

FEAe ML LLYE T ITAFL 15T 1 1 BRIy R AT T 2R i il (L FRR e P 13 )
TTTEIL I T2 e, LR IETTH 2T 771923 459 J 24 [T7E 114 H A K T 4 50U 10
TEBILLR, I U Ky B IR T H RS T T 5 e S FEIF M T LUHT, 1LL%
BRI LLIPTETHIALI TS — RIS T, T A AT — B R FHIAEH]
HIHR.

Ky HTT LB RRBHTT, HIEBTIFET FIAFM s weeeee (T PREELIE KBTS TSR
AL JE 1T 1%k e 21 T S 15 1) 2T T A S Y e
(6) {2 REBURIFIBA AR E Br A 29 (B (BRI BIMDY, 51HIES A CLI.T.4582)
FFHH T AT EATTSy, 7R AR IR T A A —BEA TR G THTE R K ARME I
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http://baike.baidu.com/view/142976.htm

AT R ) IRFE 2 BT

TG ATZTT 2 BT ITTXT P AT TH 7 A FIXT Rl 9 77 57 o
(7 (e A RFEAN DR BN [E O T e, BRI S mlvE o B P ) (1995 4 10
H 26 HARD G CIERERME S M), 51ES CLLT.224)
NG LK H I A] ST & AR [T o 5029 — 2 1 7] RAE 1 S T4 29 57— 274
THAFEE ARG BEALE s
2. MNSMERFRALINE (Regulations/Organizational Rules):

(D (BEEEZ%EEY GRECSEE 7ML,  http://www.un.org/en/documents/charter/ )

Chapter I: Purposes and Principles

Article 2
The Organization and its Members, in pursuit of the Purposes stated in Article 1, shall act in accordance with the
following Principles.
1. The Organization is based on the principle of the sovereign equality of all its Members.
2. All Members, in order to ensure to all of them the rights and benefits resulting from membership, shall fulfill in
good faith the obligations assumed by them in accordance with the present Charter.
3. All Members shall settle their international disputes by peaceful means in such a manner that international
peace and security, and justice, are not endangered.
4, All Members shall refrain in their international relations from the threat or use of force against the territorial
integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the
United Nations.
5. All Members shall give the United Nations every assistance in any action it takes in accordance with the present
Charter, and shall refrain from giving assistance to any state against which the United Nations is taking preventive
or enforcement action.
6. The Organization shall ensure that states which are not Members of the United Nations act in accordance with
these Principles so far as may be necessary for the maintenance of international peace and security.
7. Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are
essentially within the domestic jurisdiction of any state or shall require the Members to submit such matters to
settlement under the present Charter; but this principle shall not prejudice the application of enforcement
measures under Chapter I/
Ky RS — it 57 G AL R RIEZ 53 [F D 77 F 2 fR A
N PRHDFIETH L0 [ TP Y
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TN BRGNS R, EITHRRTE TG XS BURGEEEZ 57 H AR i 5 2 W i o
N B LR AR I E oy P, R IE R E R & KK
VY 2303 [] 7 R fF e 7 AT G ), B LTI [ 5% 5 A AL A 7k, RFIT =
G F 52 G 5 B R
T BRG] T ARG FHE TRIKZ 7750, BRI LU, IG5 X T 1 15 5 IF 7Ry
LEECRTTITZN 5528 5 [HXTEZIH AN #4072
AN KR YEFF R R T R 222 A ZEH P, R GE IS [ 2 07 T L SR 0
L RN G LERIGEE T T AT LB TAEIT S e T H I TR S 5 [H 2T F
PFICARTE A8 I F e (IR I AL 7 - 55 A AT AR AL 3 o
(2) (HPrge— R ®AE) (1940 453 15 LT T2 5, AREFET 1940 454 F 21 [
A% 1986 1 H 1 FHEARD (B CIEREARFEE KD, 51504 CLLT.3516)
BEH ) oo XULSELFGRATF LR B G FFERA IER—BELAEIY, 25255577 iR
FETPULSERIE L IEXZ T, B RIE] (L R -
(3) CRTAPEAL RN TEA) (1958 AFIBE & [l [H pryie bl ol ) (3 (b REAHE B
®), SHIES % CLLT.6788)
FAH () A H TR 2 ZAEL SR ATIEI T RE A -
1. G VRIR G F TGRS — AR T2 5 T T1 B4 29 :
2. EUFWTHZGE . TFHAEZ 150 s 2T 15
3. HH[FR U] —RELAE Y
4. EGTHELTEHI L 5L T BT Al 4 H e 55 L 57 BN 250547 5 1 o
(=) MRU 2572 [ TR B HTHUE s IASETR T 1 2517552 R IR e H) o
3. A (Cases):
(1) Westpac Banking Corporation v. 789Ten Pty Ltd (2005 4 9 H)
NSWCA 321
Court of Appeal of the Supreme Court of New South Wales
AP B I P 5 A (R 70 3R B RS A 2 H AR 6 58 A R BUR) F R o T S i H
()35 T Flemington Markets 28 5 (V24 @ 45 K
(2) HAiRATHE5E (1969 4
CHA) BRI 44.12.26 55 4L 20 45 6 5
AR H A IRAT AR DABO O R B i 5, ORIt NPT AR H A e o Ji ik T RGA
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5590 A&7 RAB S, IImERk.
(=) ZIXR¥%JE (Secondary Sources):

1. B (Books):

(D [4EY RRHfeI: GEFITER), BREzdkit, dbnt: 45157 2005 4.
PIACIRAEZ A A RERE V2 S IR 2 A0 N FERRTE I Fig 7 7 0] B0k e, AR A LA

FfE IRy, AT BUE A e i s 7, FEARTRBSAEIZ 1 g S A b Be b B4 BRI

FEAFBH LI R R IR ARG o SEATKIR A U X 4 Jy PR A, — I YR IE 7,

o I

2. WAL T (Dissertations):

(1) Vincent Kazmierski, Something to Talk About: Applying the Unwritten Principle of

Democracy to Secure a Constitutional Right to Access Government Information in Canada,

submitted in conformity with the requirements for the degree of Doctor of Juridical Science,

Faculty of Law, University of Toronto, 2008.

IR UE T AN B 0 TG T IS 7 AR AR IBOIN 55 K BURF AR 2 B VR BUR ) JE Al
R, RS AT LT3R 70 5830 OO Ak “ i 117
3. EEEIEIRICE (Law review articles):

(1) Zheng Yunrui, Perspectives on Contemporary Legal Developments in Chinese Law Studies
on Certain Issues of the General Principles of Contract Law, Singapore Journal of International
and Comparative Law, 2003.
7SINGJICL 28
7 Sing. J. Int'l & Comp. L. 28
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(2) Dan Meagher, The Common Law Principle of Legality in the Age of Rights, Melbourne
University Law Review, 2011.

35 MELULR 449
35 Melb. U. L. Rev. 449
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COLEY RIRBACTR: GEFITER), BREMPE, Jbat: BSSEITIE 2005 4ERR, A 348 1.
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