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(1) Regional Comprehensive Economic Partnership Agreement(RCEP)
ANNEX 10B
EXPROPRIATION
The Parties confirm their shared understanding that:
2. Article 10.13 (Expropriation) addresses two situations:
(a) the first situation is direct expropriation, where a covered investment is
nationalised or otherwise directly expropriated through formal transfer of title or
outright seizure; and
(b) the second situation is where an action or a series of related actions by a Party has
an effect equivalent to direct expropriation without formal transfer of title or outright
seizure.
3. The determination of whether an action or series of related actions by a Party, in a
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specific fact situation, constitutes an expropriation of the type referred to in
subparagraph 2(b) requires a case-bycase, fact-based inquiry that considers, among
other factors:

(a) the economic impact of the government action, although the fact that an action or a
series of related actions by a Party has an adverse effect on the economic value of an
investment, standing alone, does not establish that such an expropriation has occurred;
(b) whether the government action breaches the government's prior binding written
commitment to the investor, whether by contract, licence, or other legal document;
and

(c) the character of the government action, including its objective and context.2

2% AU TAHEAEWOREAT 158 X, I8 A€ (BRI it 1 )€ (R b i
FORG T 5 5 R — 4 20 05 B — TIAT N B — R AAH SR-AT J BRI BT AL
IE R B 5e A i 73, (B R 5 BRI R SR ROR AT N .

FIE M REAE Y, NS SINE, JFHEDFZRBUT=ARER ()
BURFAT A GFRE0E, BIUE— 22975 1 — BT B — R AT X5 I 2 5%
W EA TR, X BRI AR 5 I AN Be 8 B0 ] 4 R AR IR (2D B
AT 92518 R BOR Je R & A VR AT SO AR R B B AR B A A
WA A PR (=) BUFAT ORI, SR B AE 5.

(2) U.S. —Mexico — Canada Agreement (USMCA)
Article 14.8: Expropriation and Compensation
1. No Party shall expropriate or nationalize a covered investment either directly or
indirectly through measures equivalent to expropriation or nationalization
(expropriation), except:
(a) for a public purpose;
(b) in a non-discriminatory manner;
(c) on payment of prompt, adequate, and effective compensation in accordance with
paragraphs 2, 3, and 4; and
(d) in accordance with due process of law.

SRR I E R A 1 AR, BRI TR AR WCIEAT TR 7 E
(3) Convention Establishing the Multilateral Investment Guarantee Agency(MIGA)

Article 11. Covered Risks
(a) Subject to the provisions of Sections (b) and (c) below, the Agency may guarantee
eligible investments against a loss resulting from one or more of the following types
of risk:
(i1) Expropriation and Similar Measures any legislative action or administrative action
or omission attributable to the host government which has the effect of depriving the
holder of a guarantee of his ownership or control of, or a substantial benefit from, his
investment, with the exception of non-discriminatory measures of general application
which governments normally take for the purpose of regulating economic activity in
their territories;

2k E T (ZABGHERYN ), B SO E BURE B N I 2 555 3D
17388 3 R A E SO A AN S A, X S 1 IAR [ B ik R W A
(4) The United States-Chile Free Trade Agreement (FTA)

Annex 10-D
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4. The second situation addressed by Article 10.9(1) is indirect expropriation, where
an action or series of actions by a Party has an effect equivalent to direct expropriation
without formal transfer of title or outright seizure.
(a) The determination of whether an action or series of actions by a Party, in a specific
fact situation, constitutes an indirect expropriation, requires a caseby-case, fact-based
inquiry that considers, among other factors:
(1) the economic impact of the government action, although the fact that an action or
series of actions by a Party has an adverse effect on the economic value of an
investment, standing alone, does not establish that an indirect expropriation has
occurred;
(i1) the extent to which the government action interferes with distinct, reasonable
investment-backed expectations; and
(ii1) the character of the government action.
(b) Except in rare circumstances, nondiscriminatory regulatory actions by a Party that
are designed and applied to protect legitimate public welfare objectives, such as
public health, safety, and the environment, do not constitute indirect expropriations.
KRS ENZEE N FTA XS TRIRAE T BON PR BIMREE, Rl fa HiER T
FIWAFOSN, G477 BEF ORI EIER A BB, IS @ iR, 24
IEESE, R A AR S FRAT 9 AN TR AR
(5) North American Free Trade Agreement (NAFTA)
Article 1110: Expropriation and Compensation
1. No Party may directly or indirectly nationalize or expropriate an investment of an
investor of another Party in its territory or take a measure tantamount to
nationalization or expropriation of such an investment ("expropriation"), except:
(a) for a public purpose;
(b) on a non-discriminatory basis;
(c) in accordance with due process of law and Article 1105(1); and
(d) on payment of compensation in accordance with paragraphs 2 through 6.
8. For purposes of this Article and for greater certainty, a non-discriminatory measure
of general application shall not be considered a measure tantamount to an
expropriation of a debt security or loan covered by this Chapter solely on the ground
that the measure imposes costs on the debtor that cause it to default on the debt.
NAFTA £ 1110.1 &4 J 1 IR EAE IR, IFAE 1110.8 Xof [l A YA &5 SCEAT
TR BRI R S,  E BR b I R B AU R Ok BT & AR T )
BIT #b, fRK—&E70 K H T NAFTA.

2. fPERBEE R

(1) Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen*

2006 “F, AbIEERARTEA R CAbRE D 5 ITEUR R
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fERA T BRI R, 20T )G, WITBUR R 1 A B 22BN 984T LA b 5

4 Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen, ICSID Case No. ARB/14/30
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(4) Compaiia del Desarrollo de Santa Elena S.A. v. Republic of Costa Rica’
FEZSR T, P EEE N 238 [ D ORGP PSR ) 435 I O A SR A S vk
Jii, XTIAESC 2 4S T 8 50 M
(5) Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States®
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5> Beijing Shougang Mining Investment Company Ltd, China Heilongjiang International Economic & Technical
Cooperative Corp and Qinhuangdaoshi Qinlong International Industrial Co. Ltd vs. Mongolia (PCA case
No0.2010-20)
5 Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1
7 Compaiiia del Desarrollo de Santa Elena S.A. v. Republic of Costa Rica, ICSID Case No. ARB/96/1
8 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2
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1.5

(1) Indirect Expropriation in International Law (Leuven Global Governance series)
by Sebastian Lopez Escarcena, Edward Elgar Pub (April 28, 2014)
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(3) Brownlie's Principles of Public International Law (8th Edition)
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