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1. BKE (EBFRI%$E4L)  Directive 2000/31/EC of the European Parliament and of the

Council of 8 June 2000 on certain legal aspects of information society services, in particular
electronic commerce, in the Internal Market ('Directive on electronic commerce')
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Article 12 “Mere conduit”

1. Where an information society service is provided that consists of the transmission in a
communication network of information provided by a recipient of the service, or the provision of
access to a communication network, Member States shall ensure that the service provider is not
liable for the information transmitted, on condition that the provider:

(a) does not initiate the transmission;

(b) does not select the receiver of the transmission; and

(c) does not select or modify the information contained in the transmission.

2. The acts of transmission and of provision of access referred to in paragraph 1 include the
automatic, intermediate and transient storage of the information transmitted in so far as this takes
place for the sole purpose of carrying out the transmission in the communication network, and
provided that the information is not stored for any period longer than is reasonably necessary for
the transmission.

3. This Article shall not affect the possibility for a court or administrative authority, in
accordance with Member States' legal systems, of requiring the service provider to terminate or
prevent an infringement.

Article 13 “Caching”

1. Where an information society service is provided that consists of the transmission in a
communication network of information provided by a recipient of the service, Member States

shall ensure that the service provider is not liable for the automatic, intermediate and temporary
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storage of that information, performed for the sole purpose of making more efficient the
information's onward transmission to other recipients of the service upon their request, on
condition that:

(a) the provider does not modify the information;

(b) the provider complies with conditions on access to the information;

(c) the provider complies with rules regarding the updating of the information, specified in a
manner widely recognised and used by industry;

(d) the provider does not interfere with the lawful use of technology, widely recognised and
used by industry, to obtain data on the use of the information;

(e) the provider acts expeditiously to remove or to disable access to the information it has
stored upon obtaining actual knowledge of the fact that the information at the initial source of the
transmission has been removed from the network, or access to it has been disabled, or that a court
or an administrative authority has ordered such removal or disablement.

2. This Article shall not affect the possibility for a court or administrative authority, in
accordance with Member States' legal systems, of requiring the service provider to terminate or
prevent an infringement.

Article 14 “Hosting”

1. Where an information society service is provided that consists of the storage of
information provided by a recipient of the service, Member States shall ensure that the service
provider is not liable for the information stored at the request of a recipient of the service, on
condition that:

(a) the provider does not have actual knowledge of illegal activity or information and, as
regards claims for damages, is not aware of facts or circumstances from which the illegal activity
or information is apparent; or

(b) the provider, upon obtaining such knowledge or awareness, acts expeditiously to remove
or to disable access to the information.

2. Paragraph 1 shall not apply when the recipient of the service is acting under the authority
or the control of the provider.

3. This Article shall not affect the possibility for a court or administrative authority, in
accordance with Member States' legal systems, of requiring the service provider to terminate or
prevent an infringement, nor does it affect the possibility for Member States of establishing
procedures governing the removal or disabling of access to information.

Article 15 “No general obligation to monitor”

1. Member States shall not impose a general obligation on providers, when providing the
services covered by Articles 12, 13 and 14, to monitor the information which they transmit or
store, nor a general obligation actively to seek facts or circumstances indicating illegal activity.

2. Member States may establish obligations for information society service providers



promptly to inform the competent public authorities of alleged illegal activities undertaken or
information provided by recipients of their service or obligations to communicate to the competent
authorities, at their request, information enabling the identification of recipients of their service
with whom they have storage agreements.

2. %8 (APHFHRAEIER) Fair Labor Standards Act of 1938., 52 Stat. 1060

EHTE “Lexis” P& L EL “Uber” . “Labor” “Employee” 55 %817, F “regulations”
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(d) Employer includes any person acting directly or indirectly in the interest of an employer
in relation to an employee but shall not include the United States or any State or political
subdivision of a State, or any labor organization (other than when acting as an employer), or
anyone acting in the capacity of officer or agent of such labor organization.

ZARHE TR ERVE R, i AT At R R AR R %, B
& HARNIERENHTTT LA JE o ABAEVE JE I FEAN B — B R B SR AUE , T FRCHE
it I SR 0] DL BRI AR R | R DABAS B 5 3K i TR T I R JE A BB S
TR R BEAT 2 B H T

(e) “Employee” includes any individual employed by an employer.

MRAEZSFBE AT A, e DO AR e R AT .

(g) “Employ” includes to suffer or permit to work.
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1. Uber Technologies, Inc., A Del Aware Corporation v. Barbara Berwick

BERMM T BT AR TIL GRINN 7Sk, £RE, Hil5HEa5rak
(57 s 4 W) AR AR & T AR5 8h#E D @R MIR BN L.

Z M FH 52: Defendants Uber Technologies, Inc., a Delaware. Co, and Rasier-CA LLC, a
Delaware limited liability company (collectively referred to herein as "Defendants"), employed
Plaintiff as a driver under the terms of a written agreement in San Francisco, California, from
approximately July 23, 2014, until Plaintiff resigned without advance notice on September 18,
2014.

£ BE ¥ ¥ . "The modern tendency is to find employment when the work being done is an

integral part of the regular business of the employer, and when the worker, relative to the



employer, does not furnish an independent business or professional service." Plaintiff's work was
integral to Defendants business. Defendants are in business to provide transportation services to
passengers. Plaintiff did the actual transporting of those passengers. Without drivers such as
Plaintiff, Defendants' business would not exist.

2. S.G. Borello & Sons, Inc. v. Department of Industrial Relations, 48 Cal. 3d 341

INFRIAR B T i =B B % R R LA T “Borello WA R 7 Sk A N L) 2F & S5 R HL
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Z M % 52 . Defendant, the California Division of Labor Standards Enforcement of the
Department of Industrial Relations rejected plaintiff employer's contentions that agricultural
laborers engaged to harvest cucumbers under a written "share farmer" agreement were
"independent contractors" exempt from workers' compensation coverage. Plaintiff appealed. The
superior court found that the agency's decision was supported by the evidence. Plaintiff appealed
to the court of appeal, which reversed the superior court decision. On its own motion, the court
reviewed and reversed the judgment of the court of appeal because plaintiff had failed to meet his
burden of proof under the statutory "control-of-work" test. The court held that the laborers were
"employees" because plaintiff retained control over their work.

1EBEH W : The court reversed the judgment of the court of appeal that laborers engaged to
harvest cucumbers under a written "share farmer" agreement were "independent contractors"
exempt from workers' compensation coverage and not "employees" because plaintiff employer
controlled their work.

3. O'Connor v. Uber Technologies, Inc.
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Judge Chen found that plaintiff Uber drivers had sufficiently alleged the existence of an
employment relationship. The complaint in that case alleged that drivers: are required to follow a
litany of detailed requirements imposed on them by Uber and they are graded, and are subject to
termination, based on their failure to adhere to these requirements (such as rules regarding their
conduct with customers, the cleanliness of their vehicles, their timeliness in picking up customers
and taking them to their destination, what they are allowed to say to customers, etc.)
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“1. Some employment protection measures are reserved for employees, although there are
some which use the wider definition of worker, including the Working Time Regulations 1998,the
Sex Discrimination Act 1975 and the Race Relations Act 1976. An example of protection being
offered only to employees is contained in Costain Building & Civil Engineering Ltd v Smith,
where a self-employed contractor was appointed by the trade union as a safety representative on a
particular site.

2. Self-employed persons are taxed on a Schedule D basis, rather than Schedule E which
applies to employed earners. This allows the self. employed person to set off business expenses
against income for tax purposes.

3. The employer will also owe a duty of care to employees. This was demonstrated in Lane v
Shire Roofing'3 where the claimant was held to be an employee (see below) rather than a
self-employed contractor. As a result of this, damages in excess of 100,000 were awarded after a
work-related accident which would not have been awarded if the claimant had been carrying out
work as an independent contractor. In Waters v Commissioner of Police of the Metropolis, a
police constable complained that the Commissioner of Police had acted negligently in failing to
deal with her complaint of sexual assault by a colleague and the harassment and victimisation that
followed.”
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1. Miriam A. Chery, “Are Uber and Transportation Network Companies the Future of
Transportation (Law)and Employment(Law)”, Texas A&M Law Review , Vol.4
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Whether a worker is an employee or independent contractor is determined through various
multi factored tests dependent on the facts of the relationship. The control test derives from the
case law and decisions on agency law, and focuses on a principal's right to control the worker.
Some of the factors for finding employee status are whether the employer may direct the way in
which the work is performed, determine the hours involved, and provide the employee with
direction. On the other hand, elements that lean toward independent contractor classification
include high-skilled work, workers providing their own equipment, workers setting their own
schedules, and getting paid per project, not per hour. In an alternate test, courts examine the

economic realities of the relationship to determine whether the worker is exhibiting



entrepreneurial activity, or whether the worker is financially dependent upon the employer. The
label affixed to the relationship is a factor in the outcome, but it is certainly not dispositive. In any
event, the tests are notoriously malleable, even when dealing with what should be a fairly
straightforward analysis.

2. Kai Thordarson, “ARTICLE: AB-5 and Drive: Worker Classification in the Gig
Economy”, 17 Hastings Bus. L.J. 137

YEZZ PR Uber Ml Lyft 55 61X 26 w] Ll 5 4 A O R B, T 7r K84k
T EAZZRE . EIMAAEE WML 128 5 5 IER, BT LA RES N TAK
IrH) “ABC” M, ik EIFE A AR P L IR AL .

Gig-economy platforms such as Uber and Lyft rely on their drivers as the backbone of their
ride-sharing operations. These drivers, typically classified as independent contractors, are in a
state of regulatory flux regarding their worker classification. Due to the novelty of the
worker-employee relationship in gig-economy platforms, these drivers exist in a regulatory gray
area. California, with its very recent (and very controversial) Assembly Bill 5, has changed its
operative worker-classification formulation to the worker-friendly "ABC" test in an attempt to
statutorily modernize the burgeoning industry. In addition to analyzing the range of tests and their
effect on the gig industry, this note will examine both the potential for the addition of a third
"hybrid" worker classification category and California's judicial evolution from the common law
"Right to Control" test to the "ABC" test to determine if it is a trend or an aberration.

3. Miriam A. Cherry, “"Dependent Contractors' In The Gig Economy: A Comparative
Approach”, 66 Am. U.L. Rev. 635
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In recent years, lawsuits alleging the misclassification of workers as "independent
contractors" rather than "employees" have become widespread in the United States. Determining
employee status is important because such status is a gateway to many substantive legal rights. In
response, some commentators have proposed an in-between hybrid category just for the gig
economy. However, such an intermediate category is not new. In fact, it has existed in many
countries for decades, producing successful results in some and misadventure in others. We use a
comparative approach to analyze the experiences of Canada, Italy, and Spain with the intermediate
category. In Italy, the quasi-subordinate category created an opportunity for arbitrage that resulted
in less worker protection. The end result was confusion, and since 2015, the third category's use
has been extremely limited. Spain's third category, the TRADE, was only made available to a
small percentage of self-employed workers because of the burdensome nature of its regulations

and the high dependency threshold required for inclusion. As for Canada, the practical result of the



"dependent contractor" category was to expand the definition of employee and to bring more
workers under the ambit of labor law protection. We ultimately conclude that workable proposals
for a third category must also encompass other forms of precarious employment. Working within
the existing framework, one solution would be to change the default presumptions regarding the
two categories that already exist. Above a minimum threshold of hours worked or income earned,
the default rule would be an employment relationship for most gig workers except those that may

fit into a "safe harbor" for volunteers.
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13.Member States should consider whether they can define specific indicators of the
existence of employment relations in their own laws and regulations or through other channels.
These indicators may include:

(a) The work is carried out under the instruction and control of the other party; The work
involves bringing the laborer into the organization of the enterprise; The work is performed
wholly or mainly for the benefit of another person; The work must be done by the laborer himself;
The work is completed in the specific working hours or workplace specified or agreed by the party
issuing the work; The work has a certain duration and continuity; The job requires workers to be
on call; The work requires the party who issues the work to provide tools, materials and machines;

(b) Pay regular remuneration to workers; The fact that this kind of remuneration constitutes
the only or main source of income for workers; Payment in kind, such as food, housing or
convenient transportation: recognition of the right to weekly rest and annual holidays; The party

issuing the work shall pay the travel expenses for the performance of the work; Or there is no



financial risk.
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"Uber is only satisfactory if the drivers give satisfactory service, so they need control
over Uber drivers and have rules they have to abide by," he says. "The more economically
dependent a company is over its workers and the more control they seek over those workers the
more likely a court is to determine that those people are, in fact, employees. "

The success of any worker lawsuit against a sharing-economy site would depend on the labor
laws in different states. Labor authorities in Georgia, Pennsylvania, Texas, Colorado, Illinois and
New York have upheld Uber's classification that its drivers are independent contractors, a
spokeswoman for the company tells U.S. News.

"The California Labor Commission's ruling is nonbinding and applies to a single driver," the
Uber spokeswoman says.

The Florida Department of Economic Opportunity, however, ruled on a similar case in May,
deciding that former Uber driver Darrin McGillis was an employee of the company and thus able
to collect unemployment insurance.

Sharing-economy sites like Uber keep trying to offer low prices and convenient service at the
expense of worker's rights, argues Shannon Liss-Riordan, a partner at the Boston law firm of
Lichten & Liss-Riordan. Liss-Riordan is suing the car service in a class-action lawsuit demanding
that Uber pay work expenses for all of its California drivers. She also filed similar class-action
lawsuits in March in California against food delivery service applications Caviar and Postmates,
along with mobile app maid service Homejoy, seeking payments of work-related expenses for
those workers.
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1. V.B. Dubal, “The Drive to Precarity: A Political History of Work, Regulation”, 38
Berkeley J. Emp. & Lab. L. 73
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The 2008-9 Great Recession resulted in high rates of unemployment and the loss of many
full-time jobs. In this desperate economic and political environment, Transportation Network
Companies (TNCs) were born. As an additional regression from once secure, professional
chauffeur work, the TNCs disrupted a century of municipal regulations that workers had leveraged
for their security. Chauffeur workers no longer just leased taxis from firms. Instead, many invested
their own capital-including cars, smart phones, insurance, and gasoline to become chauffeur
drivers. Uber, the TNC with the most drivers and riders, claimed to be a technology company
rather than a taxi company, thereby placing legal and financial risk and responsibility on its
independent contractor driver "partners." In a counterintuitive response to this heightened state of
worker precarity, San Francisco municipal and California state regulators almost completely
deregulated the industry. These decisions, which relied on the promise of innovation, drew the ire
of the labor community. But given the difficulties of organizing atomized, contingent workers and
the looming fear of anti-trust liability, most unions declined to advance the cause of this new
generation of chauffeur workers. Some that did exchanged the fight for job and wage security for
a "bargain" consisting of workplace voice and market-based benefits.

2. Elizabeth J. Kennedy , “Employed by an Algorithm: Labor Rights in the
On-Demand Economy”, 40 Seattle U. L. Rev. 987
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On-demand employers persistently classify their workers as independent contractors in a
thinly veiled attempt to lower overhead costs and maximize profit. Yet, if Uber drivers are truly
independent contractors, then they should have the right to negotiate the terms of their contract
with the company. Cities like Seattle should be able to regulate the process of negotiating those
contracts in the same way it might facilitate negotiations around school construction contracts or
industry licensing agreements. If, however, the drivers are actually employees, a conclusion that at
least two federal courts have suggested there is factual basis to support, then those workers should
enjoy the same right under the National Labor Relations Act.

3. Julia Tomassetti, “Does Uber Redefine the Firm? The Postindustrial Corporation
and Advanced Information Technology”, 34 Hofstra Lab. & Emp. L.J. 1
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The popular on-demand ride service, Uber, has become the exemplar of the platform
economy and inspired a new narrative about advanced information and communication
technologies, and the firm. The narrative tells us that Uber facilitates a market between
independent businesses and buyers by administering technology that lowers the costs of exchange.
Despite borrowing the language of Coasian firm theory, however, the Uber narrative is largely
nonsensical within it: Uber appears much more like a seller of transportation services than a
market intermediary within a Coasian analysis. By examining disputes over whether drivers for
Uber and its competitor, Lyft, are employees or independent contractors, this Article shows that
the Uber narrative reveals not technology's dissolution of the firm, but rather a disjuncture
between the firm and its corporate form. While often belied in practice, major theories of the firm,
like that developed by Ronald Coase, assumed the corporation would be a servant to productive
enterprise. The emergence of the postindustrial corporation that pursues profit by other means,
including speculative activity and regulatory arbitrage, poses another challenge to this ideal. The
Uber narrative both obscures and legitimates a weakening nexus between the firm and corporation.
This Article hypothesizes several reasons for the Uber narrative's appeal, despite its illegibility
within Coasian theories of the firm, to which judges often appear committed in disputes not
involving platform companies. First, the narrative has political valence - it suggests technology
renders the firm obsolete, liberating individual producers. Second, the narrative conceals the
incongruence between Uber's corporate identity and organization of productive activity by
appealing to the cultural exceptionalism of information and communication technologies ("ICTs"),
and discourses that associate algorithmic programming with the inscrutability of the market. Third,
the narrative's appeal reflects the challenge of theorizing service work under an enduring
industrial paradigm. Finally, ICTs disrupt assumptions in Coasian theory about the association of
firm and market production with the legal relations of property and contract. ICTs lowered the
costs of centralized coordination, or firm production, in part by enabling Uber to control

production inputs without acquiring property rights over them.
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