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"aggravating circumstance"zk# TEXT(death and punishment).
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1. USCS Fed Rules Crim Proc R 24 (Last amended Dec. 1, 2002)
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Rule 24. Trial Jurors.

(b) Peremptory Challenges. Each side is entitled to the number of peremptory challenges to
prospective jurors specified below. The court may allow additional peremptory challenges to
multiple defendants, and may allow the defendants to exercise those challenges separately or
jointly.

(1) Capital Case. Each side has 20 peremptory challenges when the government seeks the
death penalty.
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2. International Covenant On Civil And Political Rights (1966.12.16)
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PART I11

Article 6

1. Every human being has the inherent right to life. This right shall be protected by law. No
one shall be arbitrarily deprived of his life.

2. In countries which have not abolished the death penalty, sentence of death may be impos
ed only for the most serious crimes in accordance with the law in force at the time of the commi
ssion of the crime and not contrary to the provisions of the present Covenant and to the Convent
ion on the Prevention and Punishment of the Crime of Genocide. This penalty can only be carri
ed out pursuant to a final judgement rendered by a competent court.

3. When deprivation of life constitutes the crime of genocide, it is understood that nothing
in this article shall authorize any State Party to the present Covenant to derogate in any way fro
m any obligation assumed under the provisions of the Convention on the Prevention and Punish
ment of the Crime of Genocide.

4. Anyone sentenced to death shall have the right to seek pardon or commutation of the sen
tence. Amnesty, pardon or commutation of the sentence of death may be granted in all cases.

5. Sentence of death shall not be imposed for crimes committed by persons below eighteen
years of age and shall not be carried out on pregnant women.

6. Nothing in this article shall be invoked to delay or to prevent the abolition of capital pun
ishment by any State Party to the present Covenant.
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3. Safeguards guaranteeing protection of the rights of those facing the death penalty :
amendments to draft resolution VII contained in the report of the Committee on Crime
Prevention and Control on its 8th session (1984.5.18)

UN Document Symbol: E/1984/C.2/L.8
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4. Cal Pen Code § 190.2 (March 8, 2000)
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(@) The penalty for a defendant who is found guilty of murder in the first degree is death or
imprisonment in the state prison for life without the possibility of parole if one or more of the
following special circumstances has been found under Section 190.4 to be true:

(1) The murder was intentional and carried out for financial gain.

(2) The defendant was convicted previously of murder in the first or second degree. For the
purpose of this paragraph, an offense committed in another jurisdiction, which if committed in
California would be punishable as first or second degree murder, shall be deemed murder in the
first or second degree.

(3) The defendant, in this proceeding, has been convicted of more than one offense of
murder in the first or second degree.

(4) The murder was committed by means of a destructive device, bomb, or explosive planted,
hidden, or concealed in any place, area, dwelling, building, or structure, and the defendant knew,
or reasonably should have known, that his or her act or acts would create a great risk of death to
one or more human beings.

(5) The murder was committed for the purpose of avoiding or preventing a lawful arrest, or
perfecting or attempting to perfect, an escape from lawful custody.

(6) The murder was committed by means of a destructive device, bomb, or explosive that the
defendant mailed or delivered, attempted to mail or deliver, or caused to be mailed or delivered,
and the defendant knew, or reasonably should have known, that his or her act or acts would create
a great risk of death to one or more human beings.

(7) The victim was a peace officer, as defined in Section 830.1, 830.2, 830.3, 830.31, 830.32,
830.33, 830.34, 830.35, 830.36, 830.37, 830.4, 830.5, 830.6, 830.10, 830.11, or 830.12, who,
while engaged in the course of the performance of his or her duties, was intentionally killed, and
the defendant knew, or reasonably should have known, that the victim was a peace officer engaged
in the performance of his or her duties; or the victim was a peace officer, as defined in the
above-enumerated sections, or a former peace officer under any of those sections, and was
intentionally killed in retaliation for the performance of his or her official duties.

(8) The victim was a federal law enforcement officer or agent who, while engaged in the



course of the performance of his or her duties, was intentionally killed, and the defendant knew, or
reasonably should have known, that the victim was a federal law enforcement officer or agent
engaged in the performance of his or her duties; or the victim was a federal law enforcement
officer or agent, and was intentionally killed in retaliation for the performance of his or her official
duties.

(9) The victim was a firefighter, as defined in Section 245.1, who, while engaged in the
course of the performance of his or her duties, was intentionally killed, and the defendant knew, or
reasonably should have known, that the victim was a firefighter engaged in the performance of his
or her duties.

(10) The victim was a witness to a crime who was intentionally killed for the purpose of
preventing his or her testimony in any criminal or juvenile proceeding, and the killing was not
committed during the commission or attempted commission, of the crime to which he or she was a
witness; or the victim was a witness to a crime and was intentionally killed in retaliation for his or
her testimony in any criminal or juvenile proceeding. As used in this paragraph, “juvenile
proceeding” means a proceeding brought pursuant to Section 602 or 707 of the Welfare
and Institutions Code.

(11) The victim was a prosecutor or assistant prosecutor or a former prosecutor or assistant
prosecutor of any local or state prosecutor's office in this or any other state, or of a federal
prosecutor's office, and the murder was intentionally carried out in retaliation for, or to prevent the
performance of, the victim's official duties.

(12) The victim was a judge or former judge of any court of record in the local, state, or
federal system in this or any other state, and the murder was intentionally carried out in retaliation
for, or to prevent the performance of, the victim's official duties.

(13) The victim was an elected or appointed official or former official of the federal
government, or of any local or state government of this or any other state, and the killing was
intentionally carried out in retaliation for, or to prevent the performance of, the victim's official
duties.

(14) The murder was especially heinous, atrocious, or cruel, manifesting exceptional
depravity. As used in this section, the phrase "especially heinous, atrocious, or cruel, manifesting
exceptional depravity" means a conscienceless or pitiless crime that is unnecessarily torturous to
the victim.

(15) The defendant intentionally killed the victim by means of lying in wait.

(16) The victim was intentionally killed because of his or her race, color, religion, nationality,
or country of origin.

(17) The murder was committed while the defendant was engaged in, or was an accomplice
in, the commission of, attempted commission of, or the immediate flight after committing, or
attempting to commit, the following felonies:

(A) Robbery in violation of Section 211 or 212.5.
(B) Kidnapping in violation of Section 207, 209, or 209.5.



(C) Rape in violation of Section 261.

(D) Sodomy in violation of Section 286.

(E) The performance of a lewd or lascivious act upon the person of a child under the age of
14 years in violation of Section 288.

(F) Oral copulation in violation of Section 288a.

(G) Burglary in the first or second degree in violation of Section 460.

(H) Arson in violation of subdivision (b) of Section 451.

(1) Train wrecking in violation of Section 219.

(J) Mayhem in violation of Section 203.

(K) Rape by instrument in violation of Section 289.

(L) Carjacking, as defined in Section 215.

(M) To prove the special circumstances of kidnapping in subparagraph (B), or arson in
subparagraph (H), if there is specific intent to kill, it is only required that there be proof of the
elements of those felonies. I so established, those two special circumstances are proven even if
the felony of kidnapping or arson is committed primarily or solely for the purpose of facilitating
the murder.

(18) The murder was intentional and involved the infliction of torture.

(19) The defendant intentionally killed the victim by the administration of poison.

(20) The victim was a juror in any court of record in the local, state, or federal system in this
or any other state, and the murder was intentionally carried out in retaliation for, or to prevent the
performance of, the victim's official duties.

(21) The murder was intentional and perpetrated by means of discharging a firearm from a
motor vehicle, intentionally at another person or persons outside the vehicle with the intent to
inflict death. For purposes of this paragraph, "motor vehicle™ means any vehicle as defined
in Section 415 of the Vehicle Code.

(22) The defendant intentionally killed the victim while the defendant was an active
participant in a criminal street gang, as defined in subdivision (f) of Section 186.22, and the
murder was carried out to further the activities of the criminal street gang.
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5. USCS Ct App 7th Cir, Circuit R 22 (Amended Jan. 1, 1997; Dec. 1, 2009.)
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Circuit Rule 22. Death Penalty Cases: (a) Operation and Scope. (b) Notice of Appeal and
Required Documents. (c) Briefs. (d) Submission and Oral Argument. () Opinion or Order. (f)
Panel or En Banc Rehearing. (g) Second or Successive Petitions or Appeals. (h) Stay of
Execution.(i) Clerk's List of Cases. (j) Notification of State Supreme Court.
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1.  Furman v. Georgia, 409 U.S. 902, 93 S. Ct. 89, 34 L. Ed. 2d 163, 1972 U.S. LEXIS
1841 (1972)
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2. WoodsonET AL. v. Nonth Carolina, 428 U.S. 280; 96 S. Ct. 2978; 49 L. Ed. 2d 944;
1976 U.S. LEXIS 85 (1976)

OVERVIEW: The inmates participated in an armed robbery during which one person was
killed and another severely wounded. They were convicted in state court of first degree murder
under N.C. Gen. Stat. 14-17 (Cum. Supp. 1975), which imposed a mandatory death sentence.
They challenged that 814-17 was unconstitutional and petitioned for a writ of certiorari. The court
granted certiorari, and reversed the state court's judgment. The court held that the death sentences
imposed on the inmates under 814-17violated the Eighth and Fourteenth Amendments. Therefore,
the convictions were set aside. The fundamental respect for humanity underlying the Eighth
Amendment required consideration of the character and record of the offender and the
circumstances of the offense as an indispensable part of the process of inflicting the death
penalty. Section 14-17 was constitutionally infirm because it did not allow the jury to consider
these factors. It provided no standards to guide the jury, another Eighth Amendment violation.
Accordingly, 814-17 departed from the constitutional requirement that the state's power to punish
be exercised within the limits of civilized standards.

OUTCOME: The court reversed the state court's imposition of death sentences on the
inmates. The court held that the state statute that mandated the death penalty for all persons
convicted of first degree murder violated the Eighth and Fourteenth Amendments. No standards
guided the jury, and the jury was not allowed to consider the character and records of the inmates
or the circumstances. The state's power to punish was limited by these standards.
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3. Gregg v. Georgia, 428 U.S. 153; 96 S. Ct. 2909; 49 L. Ed. 2d 859; 1976 U.S. LEXIS
82 (1976)

OVERVIEW: Upon certiorari review, the Supreme Court held that the punishment of death
did not invariably violate the United States Constitution; that the death penalty was not a form of
punishment that could never be imposed, regardless of the circumstances of the offense, regardless

of the character of the offender, and regardless of the procedure followed in reaching the decision



to impose it; and that the concerns that the penalty of death not be imposed in an arbitrary or
capricious manner were met by a carefully drafted statute that ensured that the sentencing
authority was given adequate information and guidance. With regard to the Georgia statute, the
Court held that the statutory system under which defendant was sentenced, which focused the
jury's attention on the particularized nature of the crime and the particularized characteristics of
the individual defendant and provided a method for review, did not violate the Constitution.

OUTCOME: The Supreme Court affirmed the decision of the Georgia Supreme Court.
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4. Sumner v. Shuman, 483 U.S. 66,483 U.S. 66; 107 S. Ct. 2716; 97 L. Ed. 2d 56; 1987
U.S. LEXIS 2865; 55 U.S.L.W. 4931. (1987)

OVERVIEW: Respondent prisoner was convicted and sentenced to death for a murder
committed while he was in prison under a life sentence without the possibility for parole. After
exhausting state remedies in order to challenge the mandatory capital-punishment statute,
respondent sought habeas corpus relief under 28 U.S.C.S. 8 2254. The district court rejected
respondent's claims except as to his challenge of his sentence. The district court vacated the
sentence and, on appeal, the appellate court affirmed and petitioner prison director filed certiorari.
On appeal, the court affirmed the finding that Nev. Rev. Stat. 8200.030.1(b), in effect at the time
respondent was sentenced to death, violated the U.S. Const. amends. VIII, XIV. The court found
that the mandatory capital-punishment statute, under which respondent was sentenced, was in
force for only four years and was subsequently repealed and replaced with a guided-discretion
statute. The court held that U.S. Const. amends. VI, XIV required that the sentencing authority
consider any relevant mitigating evidence before a death sentence was imposed. The court ruled,
therefore, that respondent’s sentence was invalid.

OUTCOME: The court affirmed the lower court order which vacated the death sentence
imposed against respondent prisoner because the statute under which respondent was sentenced
did not comport with the Eighth and Fourteenth Amendments.
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5. People v. Kelly, 51 Cal. 3d 931; 800 P.2d 516; 275 Cal. Rptr. 160; 1990 Cal. LEXIS
5814; 90 Cal. Daily Op. Service 8544. (1990)

OVERVIEW: Defendant challenged a trial court decision that imposed the death penalty after
a jury convicted defendant of first-degree murder in violation of Cal. Penal Code §187 and found
true two special circumstance allegations that the murder was committed during the commission
or attempted commission of a kidnapping in violation of Cal. Penal Code 8§190.2(a)(17)(ii), as
well as an allegation that defendant used a firearm in violation of Cal. Penal Code 812022.5. The

court affirmed the trial court decision. There was sufficient evidence to support the guilt findings.



The trial court did not err in admitting defendant's taped confession to the police because the
confession was not the product of Miranda violations or impermissibly coercive police tactics.
Rather, the confession was obtained after defendant knowingly and voluntarily waived his
Miranda rights. Defendant was not prejudiced at either the guilt or penalty phases by the
introduction of certain photographs because the probative value of the photographs outweighed
their prejudicial effect. No reversible prosecutorial misconduct occurred. The jury's determination
that aggravating factors outweighed mitigating factors was proper.

OUTCOME: The court affirmed a trial court decision that imposed the death penalty after a
jury convicted defendant of first-degree murder and two special circumstances. There was
sufficient evidence, including defendant's uncoerced confession, to support the guilt findings. The
evidence supported the jury's determination that aggravating factors outweighed mitigating
factors.
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