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3.1.1 Rule 104. Preliminary Questions, 28 U.S.C.A.

(West 2014)

(a) In General. The court must decide any preliminary question about whether a
witness is qualified, a privilege exists, or evidence is admissible. In so deciding, the
court is not bound by evidence rules, except those on privilege.

(e) Evidence Relevant to Weight and Credibility. This rule does not limit a party's
right to introduce before the jury evidence that is relevant to the weight or credibility
of other evidence.
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3.1.2 Rule 702. Testimony by Expert Witnesses, 28

U.S.C.A.

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

(a) the expert's scientific, technical, or other specialized knowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the
case.
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3.1.3 Rule 703. Bases of an Expert's Opinion Testimony,

28 U.S.C.A.

An expert may base an opinion on facts or data in the case that the expert has
been made aware of or personally observed. If experts in the particular field would
reasonably rely on those kinds of facts or data in forming an opinion on the subject,
they need not be admissible for the opinion to be admitted. But if the facts or data
would otherwise be inadmissible, the proponent of the opinion may disclose them to



the jury only if their probative value in helping the jury evaluate the opinion

substantially outweighs their prejudicial effect.
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3.1.4 Rule 403. Excluding Relevant Evidence for

Prejudice, Confusion, Waste of Time, or Other Reasons

The court may exclude relevant evidence if its probative value is substantially
outweighed by a danger of one or more of the following: unfair prejudice, confusing
the issues, misleading the jury, undue delay, wasting time, or needlessly presenting
cumulative evidence.
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3.1.5 Rule 706. Court-Appointed Expert Witnesses

(a) Appointment Process. On a party's motion or on its own, the court may
order the parties to show cause why expert witnesses should not be appointed and
may ask the parties to submit nominations. The court may appoint any expert that
the parties agree on and any of its own choosing. But the court may only appoint
someone who consents to act.

(b) Expert's Role. The court must inform the expert of the expert's duties. The
court may do so in writing and have a copy filed with the clerk or may do so orally at
a conference in which the parties have an opportunity to participate. The expert:

(1) must advise the parties of any findings the expert makes;

(2) may be deposed by any party;

(3) may be called to testify by the court or any party; and

(4) may be cross-examined by any party, including the party that called the
expert.

(c) Compensation. The expert is entitled to a reasonable compensation, as set
by the court. The compensation is payable as follows:

(1) in a criminal case or in a civil case involving just compensation under the
Fifth Amendment, from any funds that are provided by law; and

(2) in any other civil case, by the parties in the proportion and at the time that
the court directs--and the compensation is then charged like other costs.

(d) Disclosing the Appointment to the Jury. The court may authorize disclosure
to the jury that the court appointed the expert.

(e) Parties' Choice of Their Own Experts. This rule does not limit a party in

calling its own experts.
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3.2.1 William DAUBERT, et ux., etc., et al., Petitioners, v.

MERRELL DOW PHARMACEUTICALS, INC., 509 U.S. 579 (1993)

Infants and their guardians ad litem sued pharmaceutical company to recover
for limb reduction birth defects allegedly sustained as result of mothers' ingestion of
antinausea drug Bendectin. The United States District Court for the Southern District
of California, 727 F.Supp. 570, granted company's motion for summary judgment,
and plaintiffs appealed. The Court of Appeals, 951 F.2d 1128, affirmed. Plaintiffs filed
petition for writ of certiorari, which was granted. The Supreme Court, Justice
Blackmun, held that: (1) “general acceptance” is not necessary precondition to
admissibility of scientific evidence under Federal Rules of Evidence, and (2) Rules
assign to trial judge the task of ensuring that expert's testimony both rests on
reliable foundation and is relevant to task at hand.
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3.2.2 Kumho Tire Co. v. Carmichael, 119 S.Ct. 1167,

1176 (1999).

Plaintiffs brought products liability action against tire manufacturer and tire
distributor for injuries sustained when right rear tire on vehicle failed. The United
States District Court for the Southern District of Alabama, No. 93-0860—CB-S, 923
F.Supp. 1514, Charles R. Butler, J., granted summary judgment for defendants, and
plaintiffs appealed. The Court of Appeals for the Eleventh Circuit, 131 F.3d 1433,
reversed and remanded. Defendants filed application for writ of certiorari. The
Supreme Court, Justice Breyer, held that: (1) Daubert's “gatekeeping” obligation,
requiring an inquiry into both relevance and reliability, applies not only to

“scientific” testimony, but to all expert testimony; (2) when assessing reliability of

! “One very significant fact to be considered is whether the experts are proposing to testify about matters

growing naturally and directly out of research they have conducted independent of the litigation, or whether they

have developed their opinions expressly for purposes of testifying.”


http://en.wikipedia.org/wiki/United_States_Reports
http://supreme.justia.com/us/509/579/case.html

engineering expert's testimony, trial court may consider the Daubert factors to the
extent relevant; and (3) trial court did not abuse its discretion in its application of
Daubert to exclude tire failure analyst's expert testimony that particular tire failed
due to manufacturing or design defect.
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3.2.3 Claar v. Burlington N.R.R., 29 F.3d 499 (9th Cir.

1994)

“The trial judge must ensure that any and all scientific testimony or evidence
admitted is not only relevant, but reliable. The primary locus of this obligation is Rule
702"

3.2.4 Ambrosini v. Labarraque, 101 F.3d 129 (D.C. Cir.

1996).

The Court of Appeals, Rogers, Circuit Judge, held that expert testimony of
epidemiologist and teratologist which was offered by plaintiff satisfied Daubert

standard and was admissible.?

DL AN A B SR R UE NAIE 5 AR B “ BB,
3.2.5 General Elec. Co. v. Joiner, 522 U.S. 136, 146

(1997).

“But nothing in either Daubert or the Federal Rules of Evidence requires a
district court to admit opinion evidence that is connected to existing data only by the
ipse dixit of the expert. A court may conclude that there is simply too great an

analytical gap between the data and the opinion proffered.”

VI B sk SE N 3 B A Y, T AR T T 1 2 7

2 Testimony of epidemiologist that prescription drug taken by mother during her pregnancy could have caused
birth defects from which child suffered satisfied Daubert standard for admission of scientific testimony and was
admissible in products liability action against manufacturer of drug even though epidemiologist offered no
testimony as to relative risk between exposed and unexposed populations of defects from which child suffered;
testimony was not based on methodology which was unconventional or improper, and could aid jury's resolution

of claims and thus was sufficiently tied to facts at issue.



3.2.6 Moore v. Ashland Chemical, Inc., 151 F.3d 269

(Sth Cir. 1998);

“Five non-exclusive and flexible factors to be considered by district court in
deciding whether to admit expert testimony include whether expert's theory can be
or has been tested, whether theory has been subject to peer review and publication,
known or potential rate of error of technique or theory when applied, existence and
maintenance of standards and controls, and degree to which technique or theory has

been generally accepted in scientific community”

3.2.7 Sterling v. Velsicol Chem. Corp., 855 F.2d 1188

(6th Cir. 1988).

“A physician's testimony that resident's environmental exposure to chemical,
which leached into drinking water from nearby chemical waste burial site, was
reasonable and probable cause for resident's kidney cancer was sufficient medical
proof that injuries were caused by ingesting contaminated water.”

R AN G B0 AR NAEIE 2 AT 15 e DL LT 9015 H AT SE 4510
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3.2.8 Sheehan v. Daily Racing Form, Inc., 104 F.3d 940,

942 (7th Cir. 1997)

Equally without evidentiary significance is the statistical analysis of the list of 17;
indeed, the analysis was not even admissible under the standard of Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469
(1993), governing the admissibility of expert testimony, which requires the district
judge to satisfy himself that the expert is being as careful as he would be in his

regular professional work outside his paid litigation consulting.

3.2.9 Kumho Tire Co. v. Carmichael, 119 S.Ct. 1167,

1176 (1999).

To say this is not to deny the importance of Daubert's gatekeeping
requirement. ce---* Rather, we conclude that the trial judge must have
considerable leeway in deciding in a particular case how to go about determining
whether particular expert testimony is reliable. That is to say, a trial court should
consider the specific factors identified in Daubert where they are reasonable
measures of the reliability of expert testimony.
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3.3.1.1 Michael H. Graham, Federal Rules of

Evidence(2011)
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3.3.1.2 Federal Rules of Evidence, 3d, Paul Rothstein,

Clark Boardman Callaghan
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3.3.1.3 Expert Testimony: Rule 702 (Litigator

Series), LandMark Publications (Author)
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3.3.2 American Law Report

TER R ICHETT “admissibility”; “expert /5 evidence”;  “expert /5 testify” 2% .
85 ALR 5th 187, Admissibility of Expert and Opinion Evidence as to
Cause or Origin of Fire in Criminal Prosecution for Arson or Related
Offense--Modern Cases.
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85 ALR 5th 595, Admissibility of Expert Testimony on Child Sexual
Abuse Accommodation Syndrome (CSAAS) in Criminal Case.
PP IR 2 =T ALK ZAE IR S NP T ez vk, k5L
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104 ALR 5th 503, Admissibility and Effect of Evidence of
Electromagnetic Fields Generated by Power Lines, or Public
Perception Thereof, in Action to Value Land or to Recover for
Personal Injury or Property Damage
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183 ALR, Fed. 333, Admissibility of Handwriting Expert's Testimony
in Federal Criminal Case.
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3.3.3 Law Review Articles

(1) Scott Woller, RETHINKING THE ROLE OF EXPERT TESTIMONY REGARDING
THE RELIABILITY OF EYEWITNESS IDENTIFICATIONS IN NEW YORK, 48 NYLSLR
323(2004).
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(2) Dean A. Morande, A CLASS OF THEIR OWN: MODEL
PROCEDURAL RULES AND EVIDENTIARY EVALUATION OF
COMPUTER-GENERATED “"ANIMATIONS”, 61 UMIALR 1069(2007)
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(3) Miriam F. Miquelon-Weismann, Trend and Issue in Scientific
Evidence, 1 S. New Eng. Roundtable Symp. L.J. 1(2006).
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