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1. (EERBUEY Copyright Law

Article 107

Notwithstanding the provisions of sections 106 and 106A, the fair use
of a copyrighted work, including such use by reproduction in copies or
phonorecords or by any other means specified by that section, for purposes
such as criticism, comment, news reporting, teaching (including multiple
copies for classroom use), scholarship, or research, is not an
infringement of copyright. In determining whether the use made of a work
in any particular case is a fair use the factors to be considered shall
include—

(1) the purpose and character of the use, including whether such use
is of a commercial nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;



(3) the amount and substantiality of the portion used in relation to
the copyrighted work as a whole; and

(4) the effect of the use upon the potential market for or value of
the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding
of fair use if such finding is made upon consideration of all the above
factors.

2. ({B/RIBAZY Berne Convention for the Protection of Literary and
Artistic Works

Article 2 (8)

The protection of this Convention shall not apply to news of the day
or to miscellaneous facts having the character of mere items of press
information.

Article 10

(1) It shall permissible to make quotations from a work which has
already been lawfully made available to the public, provided that their
making it compatible with fair practice, and their extent does not exceed
that justified by the purpose, including quotations from newspaper
articles and periodicals in the form of press summaries.

(2) It shall be amatter for legislation in the countries of the Union,
and for special agreements existing or to be concluded between them, to
permit the utilization, to the extent justified by the purpose, of
literary or artistic works by way of illustration in publications,
broadcasts or sound or visual recordings for teaching, provided such
utilization is compatible with fair practice.

(3) Where use is made of works in accordance with the preceding
paragraphs of this Article, mention shall be made of the source, and of
the name of the author if it appears thereon.

Article 10 bis



(1) It shall be amatter for legislation in the countries of the Union
to permit the reproduction by the press, the broadcasting or the
communication to the public by wire of articles published in newspapers
or periodicals on current economic, political or religious topics, and
of broadcast works of the same character, in cases in which the
reproduction, broadcasting or such communication thereof is not expressly
reserved. Nevertheless, the source must always be clearly indicated; the
legal consequences of a breach of this obligation shall be determined by
the legislation of the country where protection is claimed.

(2) It shall also be a matter for legislation in the countries of the
Union to determine the conditions under which, for the purpose of
reporting current events by means of photography, cinematography,
broadcasting or communication to the public by wire, literary or artistic
work is seen or heard in the course of the event may, to the extent
justified by the informatory purpose, be reproduced and made available

to the public.

(D) FH (—REIECHRD
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(1) Harper & Row, Publishers, Inc. v. Nation Enterprises, 557 F.
Supp. 1067 (S.D.N. Y. )

(2) Harper & Row Publishers, Inc. v. Nation Enterprises, 723 F. 2d
195(2d Cir. 1983)

(3) Harper & KRow Publishers, Inc. v. Nation Enterprises, 471
U.S. 539,105 S. Ct.2218, 85 L. Ed. 2d 588 (1985)

(4) Harper & Row Publishers, Inc. v. Nation Enterprises, 471
U.S. 539,105 S. Ct.2218, 85 L. Ed. 2d 588(1985)
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[ Z4F352]) . Harper, the plaintiff’ s publisher, signed an exclusive
contract with former U.S. President Ford to publish his memoirs, and
authorized Time Magazine to give priority to publishing some of the text
related to the former President Nixon Watergate incident. The defendant,
Nation Enterprises, obtained President Ford’ s manuscript from an unknown
source and published the relevant content first.

[ DX EBE M 25 ) ¢ According to the specific contents of President
Ford’ s memoirs, the district court held that the contents disclosed in
the memoirs were neither news nor hot spots, so the articles in the Nation
Enterprises were not news reports.

L5 3y e AR R B i e W 45 1 The cour't should carefully decide
what is news and what is not news. Former U.S. President Ford wrote a book
detailing the specific details of his pardon of Nixon, which of course
has news value. Of course, the Nation Enterprises can write a report to
disclose relevant events and describe the book. The specific content can
include the name of the publisher, publication date, price and topics
involved in the book.
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(1) Nunez v. Caribbean Int’1 News Corp., 235 F. 3d 18(1st Cir. 2000)

[ Z4%52]): Nunez, the plaintiff s professional photographer in this
case, took several photos of Joyce Giraud (Miss Universe, Puerto Rico,
1997) for use in Giraud’ s model collection. The defendant in this case
used relevant photos and published controversial reports without Nunez’ s
permission.

[ : The first circuit court of appeals pointed out that
Nunez’ s photos contained two parts: factual and creative. Photography,
as an art form, requires a lot of skills, which reflects the creativity
of the plaintiff. However, these photos are not intended to express the
plaintiff’ s thoughts or feelings, but rather to publicize Joyce Giraud s
potential strength as a model, which is more factual. In general, this
is neutral.

3. A P M s O B
X 3 I i B0 & A AN RLIZ 0 1A it BV AE T S BB AR AR RE i, 56
[ 7 — R HH) 8 e SR s 13X AN

(1) Psihoyos v. Nat’l Exam’r, No. 97 CIV. 7624 (JSM), 1998 WL 336655,
at *1(S.D.N. Y. June 22, 1995)

[ Z4F3i52) : The plaintiff claimed that the defendant had an adverse
impact on the potential market of the works in dispute because it did not
receive a license fee from the defendant and because the defendant’ s works
could be used as posters, thereby reducing the demand for originals.

[ 8|9 : The court supported the plaintiff’ s view. Although
Psihoyos did not specifically show that the number of its permission
requests had decreased since the defendant’ s article was published, the
plaintiff was not required to prove it. It can be inferred that the
unrestricted and extensive conduct of the defendant will have a material

adverse impact on the potential market for the license of the original.
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1. James Gibson, Risk Aversion and Rights Accretion in Intellectual
Property Law, 116 Yale L, J. 882, 888 (2007)
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Although the defense of the fair use system in the United States has
the advantages of flexibility and openness, due to its inherent
unpredictability and uncertainty, the judgment standard of the four
elements of the fair use system is also gradually changing. As for the
“purpose and characteristics of use”, the inevitability of the use of
online media for news reports makes it difficult to judge, so the judgment
of the use purpose factor is gradually weakening. As far as the “market
and value of works” is concerned, some non—commercial works are difficult
to measure by market value, and the network communication is convenient.

2. Thomas B. Maddrey, Photography Creators, and the Changing Needs of
Copyright Law, Science and Technology Law Review, vol. 6, 2013, pp501-533.
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Under the copyright law system, most photos are protected by copyright
because of the low requirements for the originality of photos. Therefore,
more and more media rely on the fair use rule to defend, or directly exert
pressure on the judiciary to determine what is fair use. The fair use rule
was originally used to adjust the tension between encouraging creation
and allowing the reuse of works for valuable social purposes. However,
due to the ambiguity of the fair use rule, the fair use rule has been abused.

Therefore, the fair use rule has become a “tort avoidance clause” in the



field of news reporting, which deviates from its original intention. In
other words, the fair use rule shows signs of being abused in the

administration of justice, and a knowledge sharing agreement should be
implemented to replace the identification of infringement, so that photos
can enter the common domain, but some rights should be reserved according
to the wishes of the author. In this way, it not only promotes the increase
of available resources in the photo market, but also ensures the interests
of copyright owners. In addition, there is no simple answer to how to
balance copyright protection with the public, but one answer is clear,
that is, we can not sacrifice the interests of copyright owners, even for

those “accidental” creators.
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