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5.1.1 WERREM
(Trademark Act of 1946 (Lanham Act) (35 2MHHER))

15 U.S.C. § 1114 (Lanham Act § 32)—Remedies; infringement; innocent

infringement by printers and publishers



(1) Any person who shall, without the consent of the registrant—

(a) use in commerce any reproduction, counterfeit, copy, or colorable
imitation of a registered mark in connection with the sale, offering for
sale, distribution, or advertising of any goods or services on or in
connection with which such use is likely to cause confusion, or to cause

mistake, or to deceive; or

(b) reproduce, counterfeit, copy, or colorably imitate a registered
mark and apply such reproduction, counterfeit, copy, or colorable
imitation to labels, signs, prints, packages, wrappers, receptacles or
advertisements intended to be used in commerce upon or in connection with
the sale, offering for sale, distribution, or advertising of goods or
services on or in connection with which such use is likely to cause

confusion, or to cause mistake, or to deceive,

shall be liable in a civil action by the registrant for the remedies

hereinafter provided---

(1) ARATANAEAREFM N R EEL F—

(a) WA P Ao (P ART A2 501 o Do o « 21 o B8RS B A o) o FH T R Ik FH 3
FE55 LAY AT e T B AT A A it BRI S5 S L VR e A Rl
TR, DO, SRR, o

(b) EHil. P&, EHECLE AT ABEM bR, R E S, i,
S et N T B R TRk EEfE R B ROAREE . AR BRI B
REER R BT E SR M EURS . B, el E AR, ek
HFT B FEURE . HRBUR IR,

HE I N IR R VRN, NG R N IR e A A 5T fE . e eee
15U0.S.C. § 1125 (Lanham Act § 43)—False designations of origin, false

descriptions, and dilution forbidden



(a) Civil action

(1) Any person who, on or in connection with any goods or services,
or any container for goods, uses in commerce any word, term, name, symbol,
or device, or any combination thereof, or any false designation of origin,
false or misleading description of fact, or false or misleading

representation of fact, which—

(A) is likely to cause confusion, or to cause mistake, or to deceive
as to the affiliation, connection, or association of such person with
another person, or as to the origin, sponsorship, or approval of his or

her goods, services, or commercial activities by another person, or

(B) in commercial advertising or promotion, misrepresents the nature,
characteristics, qualities, or geographic origin of his or her or another

person’ s goods, services, or commercial activities,
(a) RFEJFR

(1) ARATNAEAEART 7 it R 55 B0 AT 7 i 2 45 B 2 AR G, AR R A A5
AT RIE. AR A SECRE, SRS, BRI 5 4K,
XS R R BRI R, BN S SE A R AR R S P R id ——

(A) WTRESAEIZANE H— ARMER R BARBERER, B TR kS
USRS BB A AETT TG RV AR B Y, it NG S, 5L

(B) AER ML Fr e s, T8 i Ath B i fd N PR BT s+ R 55 BT LA Bl (1
Jis AL R B R,

AEAT ANt Bt 2 AT BE DR ZAT 91 52 2B (1, NAE B IRIA FH R IH 5T
f£.

(Regulation (EU) 2017/1001 (BREEFGHRZEHID)
Article 15 Exhaustion of the rights conferred by an EU trade mark

1. An EU trade mark shall not entitle the proprietor to prohibit its



use in relation to goods which have been put on the market in the European

Economic Area under that trade mark by the proprietor or with his consent.

2. Paragraph 1 shall not apply where there exist legitimate reasons
for the proprietor to oppose further commercialisation of the goods,
especially where the condition of the goods is changed or impaired after

they have been put on the market.

L FARAUN TR A it B sl e R i SO R4 T 3 1 7 b 4 4
i FHAZ AR o

2. BAFAERHIE R DB R S Bl JUHR MRSz E, R
DU A BRARAIR I, ANIEHIER 1 3K

5.1. 2 &4l
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SCHRIF R TR 3 EAERS R ks FLUR, SRVE NG b R F A ] . A
B Davidof ZI, FAIMEMGIFHRLE] 7 54PN EIRDE BRI AIE] . Lexis Hid
A DL R A ) B AT D s RO, AR R A B — RO E R
WA, Lexis $df FE BLI B EHAT Core Terms FIH, AL T LA HIFI 2
JG, 454 core terms, FAHM T (obliteration or obliterate or removal or
remove ) and batch code XK, FATHE: 5, lexis AW EZ
—MREF IR TREF R

fE LEXIS # 4z Edh, LL “ (obliteration or obliterate or removal or
remove ) and batch code” NRBIAFAITI R, 15339 K45 K, MEREE ZHI
FARZTREN], TRkl N4

Davidoff & CIE, SA v. PLD Int’1 Corp. , 263 F.3d 1297, 1301 (11th
Cir. 2001)
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Graham Webb Int’ 1 Ltd. Partnership v. Emporium Drug Mart, 916 F. Supp.
909 (ED Ark. 1995) and John Paul Mitchell Systems v. Randalls Food Markets,
Inc. , 17 SW3d 721 (Tex. App. 2000)

ANTE 2458 F AP AR AXAT A R 35 5] EE it 2 i 2% 28 b v ot SR U 00 VR 3 T e
(likelihood of consumer confusion). (The mere removal of batch codes from
product containers, as occurred in this case, does not give rise to the
element of likelihood of consumer confusion necessary for a Lanham Act

claim. )

A LB S A BERE BTk = BT A2l i AL R St 1% 72 57 (material
difference). M THERAULIERNAFAS FEHTEREMLMEESR, KTH
FRAZBEA IE Y55 4 [ 9K A RER AL . (Here there was no evidence that
removal of the batch codes defaced the bottles or compromised the quality
of the products. Nor does the removal of batch codes alone establish a

material difference due to lack of quality control. )

John Paul Mitchell Sys. v. Pete-N-Larry’ s, Inc., 862 F. Supp. 1020,
1994 U.S. Dist. LEXIS 14191, 32 U.S.P.Q.2D (BNA) 1594 and Graham Webb
Int’ 1 Ltd. Partnership v. Emporium Drug Mart, 916 F. Supp. 909 (ED Ark.
1995)

Fphn s it B P RIE, RINIXE T2 2% . (Thus, removal of
the label, just 1like replacement of the label, creates consumer
confusion--+it involves a material difference that a consumer would

consider relevant to a decision about whether to purchase a product. )
Zino Davidoff SA v. CVS Corp., 571 F.3d 238 2009 U.S. App.

FATE R T MR E RIS, A% w] e E T MBS 7 iR LR R
RORIHLRIAR AR, DIEER K122 WA T FARIR AL
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—IXFERMEN first sale AN, HALRBAIHRN . H2E, WRENSER
PRETE B RPN SRR M AR E R, WRGEBCR SR, E1IA
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5.2 ZIR®EIR
5.2.1 HIFIXXE

FEAF KR lexis ZHIAMB other citing sources FEE. lexis ZA
AR ERH, lexis BRI —ANEHI )G, ANSEEKRES~E, N
BT UERARZZESA LI, A0S DLEZREED URIA e v AR EZ

G| A LUK 51T 32 P8 0 )k LA Jim 6 ) kR R ] A1 PR 285 5 5 3 ] A
RIS H TiZABI kB8, other citing sources Mfig, RMEAETIHT
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1. ARTICLE: FINANCING TRADEMARKED INVENTORY: CONSIDERATIONS FOR THE
ASSET-BASED LENDER, 36 J.L. & Com. 169

A variant of the “genuine goods” line of cases involves goods that
have been repackaged or modified since the time of their first sale.
Trademark infringement can exist if the modified goods are “materially
different” than those sold by the trademark owner, such that they generate
consumer confusion about the source and quality of the trademarked product.
Case law suggests that materiality must be determined on a case—by—case
basis. This fact—specific analysis has resulted in seemingly inconsistent
case law concluding that goods can be materially different even without
significant modification, and that significant modification may not
result in trademark infringement when the modification is fully

disclosed.

“IEAE T R PNEAFI A AR K BT A OO B S R e ez 2.
RGN ST NG RE G "SR EER", AT 25 X
B dh R ORI o A TR i, U AT REAF AL RARR BUT . FIBIER T, Sk
] RS SR A SRl BRI . KRBT BAR S SER A S BT B A B
F%, Heek.: AMERA BB, mihth e SemtEmzESR, Bl
WIS, ERBE B = FEFEAR IR AL

2. ARTICLE: Statutory and Judicial Approaches to Gray Market Goods:
The "Material Differences” Standard, 95 Ky. L. J. 107 (Kentucky Law Journal

2006 / 2007)

In translating this rule to the gray market scenario, courts have held
that if there is even one “material” difference (defined as a difference
that consumers would likely consider in making their purchasing decision)
between the imported goods and the goods produced for the domestic market,

consumer confusion is likely, the U.S. trademark holder’s goodwill is



diminished, and the importation and sale of the gray market goods
infringes the U.S. mark. Because manufacturers often alter products to
satisfy specific preferences in different national markets, such material
differences are likely to exist in many, though not all, instances
involving gray market goods. The material differences standard acts as
a proxy for the likelihood of confusion test traditionally used in
trademark infringement cases, permitting gray market goods to be sold
unless the goods are “materially different” from those sold through

authorized distribution channels.

FEREX — UM F A IR T S BT, IRBEAD, ARt LR dh A [ A
374277 (T W Z A AE R — A “SEdE” 225 GE SONTH 938 R I 3K
PUEI ATRER B IR ZE ), WA A R AR, LR RFA ANNEE
B, I E T T w0 EE OB R LR IO 1S E IR bR . T R 2R
AR it LA A2 AN R B XTI B S s, IRIHE VR 2 ORVEAR IR B K
HIZE R AEOLS, ATRES XA LRIk Z R . EREFIRERES ]
T RSB AT BRI AT REVENNARARE, SRVFHE RGN, BRARZRE
SR RIEH G A S REER

A presumption of consumer confusion is triggered whenever the
difference between the genuine product and the allegedly gray market

product is such that a consumer would likely consider it relevant in a
purchasing decision. W IE M= & AIHE FE 35 B K B T3 7= bh 2 (B 1) 2 5
{7 P& A REAE N SE e R B e R, B nl RIE T IRE T .

TEXF A, fEF 254 1 Davidoff. Montblanc 1 Graham. John Paul Mitchell
Sys IXPHALIL DY S, Ul W ARIC 1 e 3 RE AT R 1 5 S PR 22 7t R R o A
JaPTEESIT, LR T RS RSO RAE, LR T BoA s, m
IRBEN AN RIERIZ S5 BUAh, 1EFIEHNZE 1 o R AN o B 4 ) 4 i 1) 22 5
ABRZE S T MPANF AR S AR ZE 7, I P ANERE Ay B S o 22 5 2R 7

PEE WO, R BA S 22 5 9 K C T 3 7 i AR X R AR B R B 2 5



Lanham Act B 1E7H 2% J i A ORI B b 13 N BT 1O B B2 — 301 . 5B
O REFrRE RGP, IF R ENEM R b R N SR EResT, Eikpeit s
B AR N 75 i B I 5 i o 22 572 10 7 3, DASRAS B 2 W R S 3 R xt
IR T ST dh R DR o

i

ICNEH .

KPR BRI T . AER RS S IR RS P AT D U, R
RN “IKEOTE W7 (Restricted gray market goods).

MR First Use UM, BARONBUCR RN, 8 B0 IR AR AR il — AR ANAY
FRARRL o FIARE i R RAE R AR T A N CEIFAE R A ISR HliE R,
WA A TAMER B R e — BORU, FPRIEANGE LA & A S b M i, B
AR A AR A S . SR, REAT S AL AR I A B B0 45 8 (1 7
“HAEERZER” , WREBA AR, efAg “1IEs” .

SR 22 I H A E R AR DU wh S 15 ) RETR T R AR T N AE T
PR ity R IR BT o S e P AR AN B A (1077 ft A7 A S T AN [ R AR AR RIS
“VH B T RE 20 R AR R R B R A AR TRV T IR SRR R AT RE R
SRV 2280 BT = e o T B B IA R, T S BRI AR “ R 51 707 3245,
M bR A &G i F . R EA RS E Lanham Act FIFMIAL, o2 2
A& SO B TRV AT REVE, 10 PR RS 2 1B B S B PR 22 R AT B S BUX MR
A RETE

5.2.2 BHEE

B %{E Lexis-Secondary sources Ki& “removal of batch codes” HJ 3%
— 404 “Gilson on Trademarks” (%2 . LI TZAT NIV E AT IRIA
WAFEXS first use M. SERPEZR R ARAGIFFHNH. A T0ER
A 5956 B R A SEBR HORE R TR Ao i [ AME XA AR A, RES B H AT
FRRIZFREE, X IA RIS SCHR T I B F L DA R



