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25 DL “wrongful death” 581, & “Westlaw Classic” 2(#& & T “ Statutes
& Court Rules” T PERATHR R, Bk JLANINILIEZ 200 F

Iowa Code Annotated

Title XV. Judicial Branch and Judicial Procedures [Chs. 595-686]
Subtitle 4. Probate--Fiduciaries [Chs. 632-638] (Refs & Annos)

Chapter 633. Probate Code (Refs & Annos)

Subchapter VII. Administration of Estates of Decedents (Refs & Annos)
§ 633.336. Damages for wrongful death

When a wrongful act produces death, damages recovered as a result of the
wrongful act shall be disposed of as personal property belonging to the estate of
the deceased; however, if the damages include damages for loss of services and
support of a deceased spouse, parent, or child, the damages shall be apportioned by
the court among the surviving spouse, children, and parents of the decedent in a
manner as the court may deem equitable consistent with the loss of services and
support sustained by the surviving spouse, children, and parents respectively. Any
recovery by a parent for the death of a child shall be subordinate to the recovery, if
any, of the spouse or a child of the decedent. If the decedent leaves a spouse, child, or

parent, damages for wrongful death shall not be subject to debts and charges of the
24



decedent's estate, except for amounts to be paid to the department of human services
for payments made for medical assistance pursuant to chapter 249A, paid on behalf of
the decedent from the time of the injury which gives rise to the decedent's death up

until the date of the decedent's death.

West's District of Columbia Code Annotated 2001 Edition

Division II. Judiciary and Judicial Procedure.

Title 16. Particular Actions, Proceedings and Matters. (Refs & Annos)
Chapter 27. Negligence Causing Death.

§ 16-2703. Distribution of damages.

The damages recovered in an action pursuant to this chapter, except the amount
specified by the verdict or judgment covering the reasonable expenses of last illness
and burial, may not be appropriated to the payment of the debts or liabilities of
the deceased person, but inure to the benefit of his or her family and shall be
distributed to the spouse and next of kin according to the allocation made by the
verdict or judgment, or in the absence of an allocation, according to the provisions of

the statute of distribution in force in the District.

West's Florida Statutes Annotated

Title XLV. Torts (Chapters 766-774) (Refs & Annos)
Chapter 768. Negligence (Refs & Annos)

Part I. General Provisions

§ 768.21. Damages

All potential beneficiaries of a recovery for wrongful death, including the
decedent's estate, shall be identified in the complaint, and their relationships to the
decedent shall be alleged. Damages may be awarded as follows:

(1) Each survivor may recover the value of lost support and services from the
date of the decedent's injury to her or his death, with interest, and future loss of

support and services from the date of death and reduced to present value. In
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evaluating loss of support and services, the survivor's relationship to the decedent,
the amount of the decedent's probable net income available for distribution to
the particular survivor, and the replacement value of the decedent's services to
the survivor may be considered. In computing the duration of future losses, the joint
life expectancies of the survivor and the decedent and the period of minority, in the
case of healthy minor children, may be considered.

(2) The surviving spouse may also recover for loss of the decedent's
companionship and protection and for mental pain and suffering from the date of
injury.

(3) Minor children of the decedent, and all children of the decedent if there is no
surviving spouse, may also recover for lost parental companionship, instruction,
and guidance and for mental pain and suffering from the date of injury. For the
purposes of this subsection, if both spouses die within 30 days of one another as a
result of the same wrongful act or series of acts arising out of the same incident, each
spouse is considered to have been predeceased by the other.

(4) Each parent of a deceased minor child may also recover for mental pain
and suffering from the date of injury. Each parent of an adult child may also recover
for mental pain and suffering if there are no other survivors.

(5) Medical or funeral expenses due to the decedent's injury or death may be
recovered by a survivor who has paid them.

(6) The decedent's personal representative may recover for the decedent's estate
the following:

(a) Loss of earnings of the deceased from the date of injury to the date of death,
less lost support of survivors excluding contributions in kind, with interest. Loss of
the prospective net accumulations of an estate, which might reasonably have been
expected but for the wrongful death, reduced to present money value, may also be
recovered:

1. If the decedent's survivors include a surviving spouse or lineal descendants; or
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2. If the decedent is not a minor child as defined in s. 768.18(2), there are no lost
support and services recoverable under subsection (1), and there is a surviving parent.

(b) Medical or funeral expenses due to the decedent's injury or death that have
become a charge against her or his estate or that were paid by or on behalf of decedent,
excluding amounts recoverable under subsection (5).

Evidence of remarriage of the decedent's spouse is admissible.

(7) All awards for the decedent's estate are subject to the claims of creditors who
have complied with the requirements of probate law concerning claims.

(8) The damages specified in subsection (3) shall not be recoverable by adult
children and the damages specified in subsection (4) shall not be recoverable by
parents of an adult child with respect to claims for medical negligence as defined by s.

766.106(1).

@ Rpl

E#F UL “wrongful death” oS HER], 7£ “Westlaw Classic” #4fs FE#HATR &
FRELDL N A OG22 ) I AN R

Silva v. Lovelace Health System, Inc., 2014-NMCA-086, 331 P.3d 958 (N.M.
Ct. App. 2014): SLRIHHKARBEFKFR BB K EMRR

Decedent's relationship with her siblings had not been based on "mutual
dependence' as required to establish loss of consortium claim; although decedent
and her sister were best of friends, speaking almost daily, working out together often,
and staying together at their parents' house on the weekends, and decedent's
relationship with her brother was also very close, sharing an interest in bicycling, and
living close to one another as adults, they were not members of the same household,

and they were not together involved in day-to-day decisions.

42 Pa.C.S.A. § 8301. Smith v. Sandals Resorts Intern., Ltd., 709 F. Supp. 2d
350 (E.D. Pa. 2010): KHIRFITRIF X35 MR GEIE R H & T HISE T 240 KR
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Decedent's father failed to demonstrate he suffered pecuniary loss from
decedent's death, as required to establish family relation under Pennsylvania's
Wrongful Death Act, and thus father was not entitled to portion of wrongful death
settlement proceeds in action alleging international resort's negligence rendered
decedent quadriplegic and caused his untimely death; father was voluntarily absent
for most of decedent's life, did not meet decedent until he was almost age eight and
failed to acknowledge paternity until decedent was age 17, and father did not provide

child support or meaningfully contribute to decedent's development.

Knott v. State of California (1994, 4th Dist) 23 Cal App 4th 210, 28 Cal Rptr
2d 514, 94 CDOS 1869, 94 Daily Journal DAR 3406, review gr (Cal) 31 Cal Rptr
2d 630, 875 P2d 735, 94 CDOS 4787, 94 Daily Journal DAR 8701: 188 7] 3R

(FFEEFTrERHR) KT

In a wrongful death action, the survivors are entitled to recover an amount
that will compensate them for the losses suffered because of the individual's
death. This includes the value of (1) future pecuniary contributions, (2) personal
service, advice, or training, and (3) the deceased's society and companionship.
While a jury had broad discretion to consider various factors in awarding such

damages, the focus must necessarily be on the loss to the plaintiffs.

42 Pa.CSA § 8301.Smith v. Sandals Resorts Intern., Ltd., 709 F. Supp. 2d
350 (ED Pa. 2010): # B &BRT LK NE

Under Pennsylvania law, wrongful death damages compensate the spouse,
children, or parents of decedent for the "pecuniary loss," that is, the contributions
the decedent would have made for their shelter, food, clothing, medical care,
education, entertainment, gifts, and recreation, they would have received from him
had the decedent lived; pecuniary loss also includes the pecuniary value of the

services, society, and comfort the relatives would have received from the decedent.

West's C.R.S.A. § 13-21-102.5(2)(b). Reigel v. SavaSeniorCare L.L.C., 292

P.3d 977 (Colo. App. 2011): Measure of damages under continuation statutes
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Under the Wrongful Death Act, the right of the heirs to collect damages does
not arise from a separate tort, but instead is wholly derivative of the injury to the
decedent, and whether an individual heir suffers actual damages is irrelevant; unlike a
loss of consortium claim that requires proof of personal damages, a wrongful death
action involves a shared injury among survivors such that there is no individualized

recovery of damages.

® EAMA

EHAE “iresearch” BT P SR RFIEERIGELMANT (Henderson,
James A.; Kysar, Douglas A.; Pearson, Richard N. .The Torts Process: Aspen

Publishers, 2017.) BT, FHMEFEAHCH BT

One of the peculiarities of the common law was the effect of the plaintiff’s death
upon the right to recover damages in a tort action. No cause of action existed for the
death itself, and any cause of action to recover for physical injuries caused by the
defendant’s conduct abated—terminated—with the plaintiff’s death. This state of
the law has been changed in England and in every state in the United States. Today,
by statute, the death of the plaintiff before judgment has far less devastating effects
upon existing or potential rights of recovery against the tortious defendant. Two basic

types of statutes accomplish this result. In all jurisdictions, survival statutes prevent

abatement of existing causes of action due to the death of either party. and in

many jurisdictions, wrongful death statutes create causes of action that allow

recovery when tortious conduct of the defendant causes someone’s death.

The measures of recovery under these two types of statute differ, reflecting the

differences in the underlying statutory objectives. Under survival statutes, the basic

measure of recovery is what the plaintiff’s decedent would have been able to

recover had he or she survived: under wrongful death statutes, the basic

measure of recovery is the harm caused to the decedent’s family by the

defendant’s conduct. There are two major approaches to measuring the plaintiff’s

recovery under wrongful death statutes. One type of wrongful death statute
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measures recovery by the loss (including grief and mental anguish) suffered by
the surviving family members and next of kin of the decedent. This is the most
widely adopted measure of recovery for wrongful death in the United States. The
other type of statute, in effect in a minority of states, measures recovery by the

pecuniary loss suffered by the decedent’s estate.

MR EZE K, EH 1 — D 17E“ Westlaw Classic”2(#5 % “ Secondary Sources”
T NREE T {The Torts Process)H 4 2] — 7 3Lk (Andrew J. McClurg, Dead
Sorrow: A Story about Loss and a New Theory of Wrongful Death Damages, 85
B.U. L. Rev. 1 (2005).) JFREFEAHC AT

When a death occurs, five losses result: (1) the decedent's life itself; (2) the
trauma and bereavement suffered by the decedent's survivors, collectively referred to
in this article as “grief;” (3) the pecuniary value of financial and service contributions
that the decedent could have been expected to make to his or her dependents; (4) the
loss of the decedent's society and companionship, which in some states is considered
a type of pecuniary loss under the fiction that society and companionship are lost
“services” of the decedent with an ascertainable monetary value (placing them in
category 3), but which in other states is viewed as an intangible or noneconomic loss;

(5) the direct costs associated with the death, such as funeral expenses.

Current law attaches no monetary value to life itself. We consider life priceless,
so we treat it as worthless. The dominant rule for measuring damages in wrongful
death cases is the “pecuniary loss rule,” which effectively values human life solely
in terms of the monetary benefits the decedent could have been expected to
bestow upon his or her dependents. Under this rule, wrongful death damages are
measured by the financial contributions, both direct and in the form of services, that
the decedent could have been expected to make to his survivors had he lived, minus
his personal consumption expenses, but this rule has caused many strange and unfair

results (differences in compensation amount caused by gender, age and occupation).
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Therefore, the court decided to greatly expand the meaning of pecuniary
loss. Thus, every American jurisdiction, except two, recognizes loss of society and
companionship-type damages in wrongful death cases. The cases and statutes
variously describe the lost services from death deserving of monetary compensation
as including: society, companionship, love, affection, consortium, marital services,
marital care, aid, tutelage, support, moral upbringing, experience, knowledge,
cooperation, solicitude, comfort, pleasure, household services, guidance, advice,
counsel, kindly offices, training, education, cooperation, assistance, attention, care,

and protection.

Meanwhile, only a minority of states authorize the recovery of damages for
grief or mental anguish for wrongful death, and even in states that allow them the
class of statutorily defined beneficiaries is far too narrow to encompass grief's long
reach in the wake of a sudden accidental or intentional death. Best friends, lovers,
cohabitants, and many close family members are excluded. In several of the states that
do recognize grief damages in death cases, even parents and siblings are barred from

recovering such damages if the decedent left behind a spouse or children.

This article believes that lost life damages should be awarded for the
exclusive purpose of funding a permanent memorial to the deceased and lost life
damages go not to the decedent's estate or to the survivors, but to a fund to be used for
the exclusive purpose of establishing an appropriate memorial to the decedent, so as
to make up for two defects of the current law: (1) the refusal to assign any value to
lost life; and (2) the failure to provide remedies to the decedent's survivors for the

grief caused by the death.

3.2 HibBERR

@ Principles of European Tort Law Art. 10:202. Personal injury and death
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(2) In the case of death, persons such as family members whom the deceased
maintained or would have maintained if death had not occurred are treated as having

suffered recoverable damage to the extent of loss of that support.
CRRMBAUT REREAREN) % 10:202. ABHEMILT (FHF)

(2) ESET-RITEOL T, SRE K 0 S A0 AL T R TR BN SR BB TR R AR R 77
N, IR AR TR R R AR SE I £

@ Biirgerliches Gesetzbuch (BGB) § 844 Ersatzanspriiche Dritter bei Totung

(1) Im Falle der Totung hat der Ersatzpflichtige die Kosten der Beerdigung

demjenigen zu ersetzen, welchem die Verpflichtung obliegt, diese Kosten zu tragen.

(2) Stand der Getdtete zur Zeit der Verletzung zu einem Dritten in einem
Verhiltnis, vermdge dessen er diesem gegeniiber kraft Gesetzes unterhaltspflichtig
war oder unterhaltspflichtig werden konnte, und ist dem Dritten infolge der Tétung
das Recht auf den Unterhalt entzogen, so hat der Ersatzpflichtige dem Dritten durch
Entrichtung einer Geldrente insoweit Schadensersatz zu leisten, als der Getotete
wihrend der mutmalBlichen Dauer seines Lebens zur Gewéhrung des Unterhalts
verpflichtet gewesen sein wiirde; die Vorschriften des § 843 Abs. 2 bis 4 finden
entsprechende Anwendung. Die Ersatzpflicht tritt auch dann ein, wenn der Dritte zur

Zeit der Verletzung gezeugt, aber noch nicht geboren war.

(3) Der Ersatzpflichtige hat dem Hinterbliebenen, der zur Zeit der Verletzung zu
dem Getodteten in einem besonderen personlichen Naheverhéltnis stand, fiir das dem
Hinterbliebenen zugefiigte seelische Leid eine angemessene Entschadigung in Geld
zu leisten. Ein besonderes personliches Naheverhiltnis wird vermutet, wenn der
Hinterbliebene der Ehegatte, der Lebenspartner, ein Elternteil oder ein Kind des

GetOteten war.

(TEE R 56 844 %: HRFBILH B = AKIREEFR
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