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3. 1. 2. BB (Cases, —IRFEIFEICHR)
(1) HIRRRTREA

® Government Employees Ins. Co. v. Google, Inc., 330 F. Supp. 2d 700
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(D. Va. 2004).
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® Maral Kilejian & Sally Dahlstrom, Trademark Infringement Claims in

Keyword Advertising, Franchise Law Journal, Vol.36, No. 1 * Summer
2016.

Can You Use a Competitor’ s Trademark as a Keyword? It depends on
how you use it. It is important to remember that content counts. Courts
that have found a likelihood of confusion have generally required other
factors besides the mere use of keywords to trigger the ads, such as:
(1) display of the trademark in the advertising text, (2) the
advertisement’ s failure to clearly indicate its source, and (3) the
relationship of the parties. This list is certainly not exhaustive,
but rather is intended to illustrate the main factors courts tend to
consider as contributing to the likelihood of confusion in keyword
advertising cases. Accordingly, where the advertisement clearly
identifies its source, or the advertisement explicitly compares its
goods or services to a competitor, courts have found that risk of
confusion is significantly reduced. In contrast, courts have held that
there might be a likelihood of confusion if the sponsor advertisement
is not identified. For example, if a company puts the name of the
competitor on an advertisement without identifying the true source of
the advertisement, courts may be inclined to find a likelihood of
confusion. Even though courts tend to find against trademark
infringement, it is still important to give due consideration the risk
that may be risk associated with purchasing or bidding on a
competitor’ s trademarks.
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® Rudolf Callmann, Trade-Mark Infringement and Unfair Competition,
Law and Contemporary Problems , Spring, 1949, Vol. 14, No. 2,
Trade-Marks in Transition (Spring, 1949), pp. 185-199

Despite the fact that the concept of infringement is as old as
trade-mark law, and that it figures in almost every trade—mark opinion-—
and there have been many—it is apparent that it did not spring forth
full-born. It is indeed still an extremely volatile concept, which
varies with human ingenuity. Precedent in the law can be stultifying
if applied blindly, and thus the virtue turned to vice. It is to be
hoped that our courts can avoid the temptation to compress that concept
into well- defined molds and can shape it as the potter shapes his
clay to the job before him.
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