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PRt Tolkfe. {5240, SRte . ARV IRAL. Airm “Pite” Se Ak,
JETH “PAL” R L PR DD R o M AE YA HRI) K K A ) 2 B
B e RHRAEBAMERHE, G 0tiicE 20 8GE? IAERZ NER[aEK
b, Tt SR SRR T o LR RARMCR AT - AT AR R 4 RIS A ?
BREERFRE. 1ESUR L EEA— MR

2-3 B EE: (HEE (J\): WATHEEMEREEI A 3L B K1Y, FH AR 2012
#£10 A 19 H, ##:: http://www. infzm. com/content/82013.

X VFR TR O E O A 38 B AR T 5, FE B R e 1 52
SHBEHE R W, ARSI T IEN OB BARRIRAL, I HRAER
ENAEWOR B I 1R HFEFPSRAT UOE TR 5T E H o JRBE M AT e 2 10 8 AL
AR A 2B 2 3R 2 2 R, EE R BRI R Z B (ESUA = T i
Mz, A V2R TEARR R W IR A S H 8, 325V TR
] N7 P E ) s B R LA i R e B Rl Bt (5 56 B o, A AR AR
BRI, X [ AR R A A AN e A5 B R, A AR G R B LR R N R S
AL, 7 B8 FL I Al o 3R EAE I 22 38 H A 1 N S5 (AT at A 4 i A2 iR
Fo

=. EEEEEIE (American Legal Sources)
(—) —¥HEIE (Primary Sources)
1% (Statutes)

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual service in time of War or public
danger; nor shall any person be subject for the same offence to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or property, without due process of
law; nor shall private property be taken for public use, without just
compensation.

<For Notes of Decisions, see separate documents for clauses of this amendment:>
<USCAConst. Amend. V--Grand Jury clause>

<USCA Const. Amend. V--Double Jeopardy clause>
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<USCA Const. Amend. V--Self-Incrimination clause>
<USCA Const. Amend. V-- Due Process clause>
<USCA Const. Amend. V--Takings clause>

<USCA Const. Amend. V--Takings clause> “---nor shall private property be taken
for public use, without just compensation.”

(EEH B ER ARMERFERK: “ AR IE AT AR AR A
B BB AR & BEAMEABIE A Y P A S 7

2.3 (Cases)

RFR Br A e tLLE [ oK BT SRAE AL IR R b xS ik BB “ A SR R 7
LA R, ot s =F: (D N T AH R HE AR, FungE TR
BB FHEMLE; () AT AT, PR IE R A SEFLL
TRR B RS (3) ERFE KM TN AIEH M AT AR BEE DAk AL T 5 R
IR BAT AL HRRE H 2t 30, “ ASAEH]” 31X — B AE SE [ m] ik se Bk b 2 3
YRR AIEH R, HERE “AIHME” 0K RS AN

KRERICE: (Westlaw, Z7fik)
1. Cherokee Nation v. Southern Kansas Railway Co., 135 U.S. 641, 656 — 58
(1890)

FERXRAN B S, W LB “FAEAG” A R T fai A Ao pRAE I
AR, BURFA B NARAT AR o HA S8 PR IX — B o % v B i
o HS b, WEANER “AdLEE” ( public utilities) MNEEMER), B
TR “ R FEFE LB L T & B B R A2 o SR, FRAURA AR i
BAREE G R H (RS 52 2 2 V5P DRI TV B 8 i e 100 K A 5 AEUSUARL
()N TBUE R A P BRI o IXAE S5 A R 2245 I A4S 2

2. Beman v. Parker, 348 U.S. 26(1954)

7F 1954 FE X —EEHF] (Beman v. Parker) 1, IR i kR A # AT
IR AR AN IE S B 874 B 28 B IE 2 . TEREFL A B (J. Douglas)
PE IR R, ESERATA TSR Z ) “EEAL” (police power), 74Pt
W5 201 B B[] 2 0P RIS B A S A3 B 2 AW RET K e TR NE RN
i1, AHE A B HIA RN T AEBUR §E 5 it 2~ SR 25 ik 55, PRImTE Rt
AR AR T B g A AR ) R T A LT . X R AR B & ¢ Ak
Fi&” BZE—AN AR BIR R SiE R RE TAESORU & 28 1%, (HIX AN HIR A & &
WA “AFLFRE” Al RE AR B A R )

3.Hawaii Housing Authority v. Midkiff, Midkff, 467 U.S. 229 (1984)

£ 1984 1) “ORTEIIRE”, WA =ik B A 1954 48 LIOK B IR i
TR S e ARG R B E B B R S, DRI B

% 10 71 F£ 15 01
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BT ERE M. R “aikbE RN i s se, Bl & R
THCRTERA T “RBREFRFRUE” ( Midkiff test) . “ R EMFWA KT R KA
3t B W E AL (rationally related), B A FHIRAEKFF & A B K. ” Kk,
W BT UATAE 23T V2 IR, DA BeRA N L) B i Bl gt - i ek i, vk
Bt T AR IE S LVE RIS T S, W A bR e s K

4. Milligan v. City of Red Oak, lowa, 230 F.3d 355 (8th Cir. 2000)

UM R R 2208 T RO N L& A o T 40 1 — TOURR i 1 A 24 o 1Bk
I ] EYRVEBE N RIZR 51 2 BB i — (e B T R e — ok = 0 4R, BRI A
RAX TR E TR EVRIE e 2 BT AR 26 %5 85 ELBUR 5¢ T BUH & A AT BUR E , 8L
I R g T WA RE T RaAT AR R AFEHIR T, T TR B bR TR E AR
FEEMRNZE Ry, BRGNS, RERELEHABHNE “AFLHE” BHERLT,
AEBBUE) BB BEARSE FH SRR “ORAERERATAE”

5.Portland Co. v. City of Portland, 2009 ME 98, 979 A.2d 1279 (Me. 2009)

ARZEWNN, BT AAAEE M DA B ) MR R R, MEHAMEEF 2 BT
re N TEA . T BIE R 78 4 A M R 0 BB 58 4= 7 LEBURF I BEAEWC . ERAR “HAE
W A AR AT L I 7= BRAE WS 32 1 FH 38 2 A OB B vy 2 & R AP T
B, BAENCE KA BE > AR W 7 P R OGRS s BARY— AR & 2
E PRI . BRI, B AP E” g A e A AMEE, BRUONAE
WA )RR 71 70 22 T b SRR T AR (BUR ) BORA A4S 2 3 O RS, T BUR B L 5
FIAEN B FR AT NI HIE A A ST . S8 T BREESA T, P 2 2238 A1
IR “384”, IS IT AR =5 S LU A 7 . BRIk, &R A
O3 IE JR N R0 SR B AEWAT A& R AR AT R A B B &

6.Bowers v. Whitman, 671 F.3d 905 (9th Cir. 2012), cert. denied, 133 S. Ct. 163,
184 L. Ed. 2d 234 (2012)

SAFFR Y, Ve n] RIS HAE S AL 0 N A e R PR, SR BT R B T
BOW T SEILA LR R () Hbrag “ SR ER . LGN H B SRk “ A4t
P£” (‘publicness ), BVEUFMENGETS N T EAZBIA N AILH . HERES
BA AR 80 XA R R HEAT R R, TRl e AR B RFE At
BB 5 LR PLE

P, B0 AT BCK BRI B R BRERE TR Bk #i52,
FJVE A AR BURNAESOS BIAE T H B2 AT 4, T2 B 2 I 7 B e 38
. A R AR R FIG Dk SRR XA AR R e

SBI5Hr: E FR S, SR, FRATRTEUREE 1930 A1 1940 AR, “A
LA MRS TEVF 2 M — 2 78, et oy BURE N ikEiE dil e “PFIiE”  (slum
clearance) vt &, AR A R =k diE “ A3 557, #1950 5 1960 4
R, LR RN “fikA4” ( Great Society)izzhiizh T, B
X5 NBIAERZF TS/ P2 Ry #H e 7 “Em s ” ki, @ity
BRI ST R IX 1) -, FEES2A FANTF R, B RE T BURF A A
BIE AT . MIEREXANY, EiES IBIERN “ALH®R” A THEERE
B R A% — E IR HIE ] - (BT8R IX A I 2 UG, Bt R TR AW 2% 2k

# 11 w4k 15 W
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HWARIRHIERE: EF AR F, ERETHE 7 — AN BRI A8 1
AR, B “DAEE BTN H B HEAT AR O 50 R B 2815 8 A LAl A
PR 7, X R A LS &

Kelo v. City of New Lodon, 545 U.S 469 (2005)

XTI AT Keycite f7, BATRIL: PUSEMANRENWE R, EIRE
HRR AR DA R 28 BRAE AL R e 7 6 R Ve Rl Y i 8 B e A AT . Nty & K&
SR T A SE AR 7T — R B ¥ JE 14 . LE T, Norwood v. Horney(853 N.E.2d
1115, 1122+, Ohio) HtHEA XFFILSE R HIEH, ZE I T A e LAk T & @
508 i B FIAEUSCRA A 77

MR > I (0 TS T A S 5] 52 b i AR S Bl R e 3 m]
B ER: BT 2@ B« A I0R a7 AT E R, iRBHE L
S T ERAE AT AR AE o FESS I, X AR 22 SE A 2 2 ORB 2 B0 T LA ]
T AE IR PR o AR BRI, ke v B AL, LR PERT & At
P AR — A N B 58

ERADNE L, W2 “2milds”, BdRERWAZERKRA
A 2 R AN TR E

(=) ZIR¥%PE (Secondary Sources)

1LEEBER (Am Jur2™)

KZRBZ: Westlaw——Am Jur 2nd——EE17]: “Public use” /5 “taking” —
—41%E eminent domain——table of contents——26 Am. Jur. 2d Eminent Domain
S 44;

KR 45 Rk

(1) 26 Am. Jur. 2d Eminent Domain § 44;

(2) Application of Kelo v. City of New London, Conn., 125 S. Ct. 2655, 162
L. Ed. 2d 439, 60 Env't. Rep. Cas. (BNA) 1769, 35 Envtl. L. Rep. 20134, 10 A.L.R.
Fed. 2d 733 (U.S. 2005), to "Public Use" Restrictions in Federal and State
Constitutions Takings Clauses and Eminent Domain Statutes;

(3) Construction and Application of "Public Use" Restriction in Fifth
Amendment's Takings Clause—United States Supreme Court Cases 10 A.L.R. Fed.
2d 407;

Am Jur 2" 5 A LR XZEiES BB IE RS B RIS BRKEE R
B, TSR EOC TR B A LR SR IR SRARRE L P SRR SRV
M. FHEER RSB E N EESE TR

2. ¥2EZE (Monographs)
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(1) Richard Epstein, Taking: Private Property and the Power of Eminent Domain,
Harvard University Press (1985), pp.169-181.

(2)H. L. A. Hart, The Concept of Law, Oxford: Oxford University Press, second
edition, 1994, pp.129-143.

(3) Robert Alexy, A theory of constitutional rights, translated. by Julian River,
Oxford , 2002, pp.50—54.

T DL B R ZRME T, X T ER S AR ISR A A Y % L i = o
PR UL b, JATAT AR BB EEE M — MEL2 2 6], =EBURFHSE
BB RAMERA F7, ETMAENRERE—EAT “RIREE”, FHARERMEET
ZIRIERIN S . HER T 19 et 51, B S R Dl s Ay A A s i
TR R, SE A TFUG DB AU R 55 o SN 25 R & ) F AE SO R 55 i
gk AR ERAT N, BIEE T IRO R ISR & . RO AT 2 BRI
S AT ARSTIERUME DRI =2 532 B % 0 72 A i s ) 1 7 A 3 AT P2 W
B EXTER R B EBUT X 1, W—BEFEES R,

2 EVES AR B 17 L (KRS B AR5 2 K — Wik & & 8 (Hugo Grotius) Al
7518 K (Samuel Pufendod)— FL - FRAKIE AN RS, (HXFT “ANHLHIE” 7R 2
2SR ELE — & o N T HUET RSB I » Y BE AN 27 3 B e S AEOBCR In 7 A
FLHM” BRI, (EARPE N W] S X MRS R B . Ao, FrEAILE
I R R S G R E R, HARH THIZBENRR.

3.3E2BHF] (Journals & Law Reviews)

(1) Matthew P. Harriagton, “Public Use” and the Original Understanding of the
So-called “Takings” Clause, 53 Hastings Law Journal 1245;

NEEE — RINEEER Y, BABERNERIFAETREMEWRK E K. /£
AEWN Ak ) e i R, 3 B 3 3 i 3 (Jamess Madison) A1 55— Jim [ 2 HoAth il
G T EE H R BT AR SOBAT BB T AR BT A o« sy, E 2
AR A RS AT 81214 [7] 7= (consent) , R TTi AN B 52 B AE ] H g PR 1
DAL, 565 TUAB IR R BEAN 2 N T 5B 2 A - —— BRI D [ 2 ARy B AR AE
BT AT T IRRIIAFHIBL), ARy T BRI E <A, T 2 ZR A FAE
W 254 T s IEAMEE o FERXAN RSB, B “AFERR” BRAEREX SLEA BR 41,
AR X T A — PR L

(2) Richard Epstein, Taking: Private and the Power of Eminent Domain (1986);
PR, FRMIAAEI Y, B A DURYE R R AE I 2 TB IR R
I MR S I, 2L B AL X B & 3, TR % se LR 37 2 I A
Wil 1 32 LS, AB NI Se R I AT S M S5 18 2 [AAF AR JE , AT 7 2252 2]
BIE. MIFEXMBIERERERE S, ZIRTBEVCNRZ 8 LM n ik — a4
KRB AEFITE I F AR T BT AR e LN I SLVE— S ZE Y .

(3) Merrill, The Economics of Public Use, 72 Cornell Law Review6l (1996),

at 83-85;
MEEEWH AR ERNARBIE . CERH, AR
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FEAL S8 b2 T ABCAT R ST R AR AT S B PR R, 202 T o FE 2
Hi. BSE, BEMAEIBURHR R il AT, il &P HIOA N2 BT IEBUR
W BT BT R OR R o AR, BEE AR T B AR, AEOBEVE 21500 4 H
BTN, HEEEREI M E R NG N . B, DG S R RELE T
AL N AT AR AT A, L RIE B2 2 1l R 4 i 58 A ik 2 AU 11
KA BN AR L K BB GBI AN REISE B 7 B IR0 D B i
I . HR, JEiks B IR AUE M “ A IERME” BRBUFRMERAT &K
AR, Ty T FA T BT g

(4) Nicole Stelle Garnett, The Public-Use Question as a Taking Problem, 71 George
Washington Law Review 934.

SCENY, AT LU0 FLAE A A U A R O FRAE , BESR BT SREX T
B TSE AR BAn “EBUER”. CEEMILR 7 A RREEER
BRGNS R B AESONE SIAE AP B SR —AE A G L
N, BUNHGE N T2 A IRBOR MG B A 1 3RAF M 7 110 [ W 7 i A7
BARME— AR e, BB o AARESON AR X T BRI S, BUM
W ZBURE SRAT I 7 1 T BONUH: H BRIk Sl R X T I AR S8 4, H AT B 8 V2 Am v
WA ZRBUR RIEAE R 2 Z R a8 2 R A H ARAE oG RBAEIR H I IE >, B
IFHT R T Bt A2 i . BRIk, 728 SN0 BT & AL EORI, 75k
AR B 24 BEAS I FR A s AE 5 S B IR & B R b, B ISR B X 7 4%
HIFRHE o

(5) David M. Rasmussen, Jurisprudence and Vilidity, 17 Cardozo L. Rev. 1059,
1077 ( 1996)

KR CESRt, B LS IRIE 2 BN S ARG A RIF AU (1) 2 TEAb
% (AN A SR ERFE AF R BRWNESRER R, XML, Wt
T—A “A2HL#” (public interest machine ): 7EiEM ML T, Hpr/= ik
BLRERNN BT E AR RS 7. BRI SRR BER AL D FN BRI 25 1 A
WREBARH] “ AP, B RDTDME M SRR “ A mlds”, BOVHBRE
prink: RSN BNy S e 2 QNI it 0 S T A8

FARR 8 BT, AU B4R, 8 H AR Py 2R 1 PR A An vt B g
EH TSR . F5E b, BURFIE BRI G R Lot B i i fa s K. 1%
IEPTERE AP IE” AFAEE S PRSI A, K 2507 B Sl e W
Ry A 355 m] BE AN U DA AT S B R R P BN o IR R, Ak 58
Znlfie PSR BT 2, DA I B ) 52 B IR, i EEAE SO PR Dy
BUR IR 22855 W51 AR Ablk 1 B8 BT vl Bedt— B el . RF B —FBR
R AL B R B T B HERR S LA 2 ATl -

., P44 (preliminary conclusions)
—ROA Ny, BROIEEMR. NS BT B AR M, @b
(AT RS B P AR B M PR “ AR 25 VI LR B D
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e EEsEd FE B SR m e, WG R &HEE R Atk
A a7 BT SCRE AR

BRSO AS AR A B S AT E T B A R, BT
FiTts I 250 I F AN R A A SN2 R S A AR B IR E P, B PnE SR 3 T
s MEE G R RARESE A RAT ORISR B & i 8 Ui sE 1)
NSRRI S BT DA RSO AT SR SR AR 8 e 1 . IX B
RIEA TR i 2R R EIE T IE R AR L —

PR, IR 5V iR R REAE A% G2 (R R R L B =X R IE AR R
EIFEVE N BRI RT3 T “ a0 Ik,

XX F W A R BB I B R AS S RO IA], X R AT
BB IR A BHZ 15 AL EIRWTD 4518 IX 2 75 R A R -5 A B0 il o
R AL 2R 5 R 2 TR B AN AT 3 G 5K T, AR R 28 A B 5 T AR 4 1 X

%o
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