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HR3% (job hunter[s]. job seeker[s]. employee[s]. applicant[s]. firm[s]); M T.AE
# (female worker[s]~ women[woman]). “ B 4R 7 32 E, Ji el A 5 (boss[es] -
employer[s]. company[companies]. recruiter[s]. interviewer[s]). fA¥&+ 1> (agency
recruiter[s]. recruitment agency[agencies]. job hunting firm[s])

Where: 7% 4 (advertisements. wants ads. employment ads). & )75 7fiik
(resumes selection). [ i (interview. employment interview. job interview).

What: I PR 2R DL R A R A 7 A b o 2 1) 5 (sex dliscrimination
gender discrimination), . % B¢ #1 (direct discrimination . disparate treatment .
intentional discrimination), [i] ¥z B4/ (indirect discrimination. disparate impact ), %
18 34 7 A5 ME (legal judgment, legal criteria), PA 4 51 Ay & Bl 1) 55 #X (sex-based
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looking for job. job-searching process. job search. the process of interview)
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5 [ S b B ST 2 B AN PSR T - (E 1964 SR IRBUERSE 7 &
52 Z T, BRI C 5 R SE i 1 — At SO, (H R AR T RO R L SR AL
Ptt s EFESE ST L. HE 1964 FRBGEES 7 B2 a, B RITE
M A TFAE AR A8 58 B Mb A S 23 o DR A SR OGS 38 [l — I OSCR KA 2R =
FEE T 1964 FRAPGAR S -LE NG MISLIL.

2.1.1 ¥ (Statutes)

R gte: FELL Westlaw JyE, %6LL [(GENDER SEX)/S (DISPARATE
TREATMENT )/S EMPLOYMENT ] #£ United States Code Annotated (USCA)%i 4
FErp TR, 5 3 KMRAER, 7hle 5U.S.CA. §2301 [(2) All employees
and applicants for employment should receive fair and equitable treatment in all

aspects of personnel management without regard to political affiliation, race, color,
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religion, national origin, sex, marital status, age, or handicapping condition, and with
proper regard for their privacy and constitutional rights.]; 29 U.S.C.A. § 2916

[ Grantees shall collect and report the following information:(1) The number of
participants.(Il) The demographic characteristics of participants, including race,
gender, age, parenting status, participation in other Federal programs, education and
literacy level at entry, significant barriers to employment (such as limited English
proficiency, criminal record, addiction or mental health problem requiring treatment,
or mental disability).] 142 U.S.C.A. § 2000e-2. H:+ 42 U.S.C.A. § 2000e-2 [t A
BN . FH [(GENDER SEX)/S DISCRIMINATION/S EMPLOYMENT ]
BEATRIER, BRIF 22 SRR Az, TENBFRIRIMGRG — M4 R R:

@42 USCA 3 2000e-3(b) (West, 2015)
(b) Printing or publication of notices or advertisements indicating prohibited

preference, limitation, specification, or discrimination; occupational qualification
exception

It shall be an unlawful employment practice for an employer, labor organization,
employment agency, or joint labor-management committee controlling apprenticeship
or other training or retraining, including on-the-job training programs, to print or
publish or cause to be printed or published any notice or advertisement relating to
employment by such an employer or membership in or any classification or referral
for employment by such a labor organization, or relating to any classification or
referral for employment by such an employment agency, or relating to admission to,
or employment in, any programestablished to provide apprenticeship or other training
by such a joint labor-management committee, indicating any preference, limitation,
specification, or discrimination, based on race, color, religion, sex, or national origin,
except that such a notice or advertisement may indicate a preference, limitation,
specification, or discrimination based on religion, sex, or national origin when
religion, sex, or national origin is a bona fide occupational qualification for
employment.

42 USCA 8§2000e-3 #7E: JeF . FishZHIVFIERN U BNt R An edi i
NENI AT 5 B T 00 R 03\ 95 Bl A 2K B8 A ART SR R 28 AR A N AR
RO SRAUSAM . PR B R E S5 R R BT 028, BifE) &, At R A
TR R SEEUSAN S V) RV [ R f i PR AR B il X A5
XEERAT MR T AR R L B

@42 USCA 3 2000e -2(e), (m) (West, 2015)

(e) Businesses or enterprises with personnel qualified on basis of religion, sex, or
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national origin; educational institutions with personnel of particular religion.

Notwithstanding any other provision of this subchapter, (1) it shall not be an
unlawful employment practice for an employer to hire and employ employees, for an
employment agency to classify, or refer for employment any individual, for a labor
organization to classify its membership or to classify or refer for employment any
individual, or for an employer, labor organization, or joint labor-management
committee controlling apprenticeship or other training or retraining programs to admit
or employ any individual in any such program, on the basis of his religion, sex, or
national origin in those certain instances where religion, sex, or national origin is a
bona fide occupational qualification reasonably necessary to the normal operation of
that particular business or enterprise;

Jie T A e 1, WA HLARG AR A 4 e, 557 T AR A A B AR B 2K
e, R, 57 LA B A S A B AR R I AR50 T H S 57
B RS 1 2 0 IX Re T H W HENIRE o A0 SR AR ) B S ] S — o
FLSEHRN B ZEoR, 1K —ZR R AH IOV 55 BE B I IR H s AT P @ 1, IX PR
e AP S B Al AN i AR ) Jee AR S o i) s o L SRV TR A ) 0 B S A SR P T D9 AR
TS5 BUE BN IEH B AT T 7, QSR AN BB R I AN 25T, R 3 R 22 10
S0 ] R -

(m) Impermissible consideration of race, color, religion, sex, or national
origin in employment practices

Except as otherwise provided in this subchapter, an unlawful employment
practice is established when the complaining party demonstrates that race, color,
religion, sex, or national origin was a motivating factor for any employment
practice, even though other factors also motivated the practice.

B2, BRADTE NRHAMBEIAN, MIEERUE T ES SRR, B,
A0, ol e EFE SR R s &, I bR =g E &, ol i
ARV R A SE B

2.1.2 iTEUE

R s ERLL.

029 C.F.R. §1604.2(a) (2015)

(@) The commission believes that the bona fide occupational qualification
exception as to sex should be interpreted narrowly. Label--“Men's jobs” and
“Women's jobs”--tend to deny employment opportunities unnecessarily to one sex or
the other.
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(1) The Commission will find that the following situations do not warrant the
application of the bona fide occupational qualification exception:

(i) The refusal to hire a woman because of her sex based on assumptions of the
comparative employment characteristics of women in general. For example, the
assumption that the turnover rate among women is higher than among men.

(i) The refusal to hire an individual based on stereotyped characterizations of the
sexes. Such stereotypes include, for example, that men are less capable of
assembling intricate equipment: that women are less capable of aggressive
salesmanship. The principle of nondiscrimination requires that individuals be
considered on the basis of individual capacities and not on the basis of any
characteristics generally attributed to the group.

(iii) The refusal to hire an individual because of the preferences of coworkers,
the employer, clients or customers except as covered specifically in paragraph (a)(2)
of this section.

(2) Where it is necessary for the purpose of authenticity or genuineness, the
Commission will consider sex to be a bona fide occupational qualification, e.g., an
actor or actress.

FEEAE L AR (MEREL TR SR W) PR . RSN
VTR AR LU 9 D Bt ) B SERME BR AR 51 Ak o [RIIN, ~PEE bl 22 B 538 B
BHI 1A IE bl ) L SEHRME SR AR A B J LA B 0 . (1) 2 T35 PR HRME AR 55
W — M ABE SR 4 e i ko Eetn, D9t R K. (2) FE 1)
ZINB AR 26 S AN o IXAE R ZIBROBR I B0 45, Eetn, 55 ke o B2 2R A4S I g
55—, Lok RHEE RE D) 2 — L8 o AL I SRARSE AN N BE 0 AN R AR 4
AR — R ok IR R SR . Q)N IEFE LA . . B EUH A
1) = IR 4 R REN

FEEFOAL=ZE RAE (HERIEARTE TR IL) X e 7 BIRE: v 7%
R SEMER H B, 2= R\ e a] Ay B S HRV B A B A AR 4, tedn, 53
AR EIAR

029 C.F.R. §1604.5(2015)

It is a violation of title VII for a help-wanted advertisement to indicate a
preference, limitation, specification, or discrimination based on sex unless sex is
a bona fide occupational qualification for the particular job involved. The placement
of an advertisement in columns classified by publishers on the basis of sex, such as
columns headed “Male” or “Female, ” will be considered an expression of a
preference, limitation, specification, or discrimination based on sex.
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029 C.F.R. §1604.7 (2015)

A pre-employment inquiry may ask “Male..., Female...”; or “Mr. Mrs. Miss, ”
provided that the inquiry is made in good faith for a nondiscriminatory purpose. Any
pre- employment inquiry in connection with prospective employment which expresses
directly or indirectly any limitation, specification, or discrimination as to sex shall
be unlawful unless based upon a bona fide occupational qualification.

N T B LB AR AN 5% i L5555 L Mt ol AT 25 T REAE BSCHR AN A SE 0 , ~F 58 5k
WAHLSZR A S4R AR AT A& 5 WU R R AT v R, H A sl #%
MRk TR TR B PR L R E EERERE RN A, FRR AR, BRARE H SRR
AR R

029 C.F.R. 8 1607.4D (2015)

D. Adverse impact and the “four-fifths rule.” A selection rate for any race, sex,
or ethnic group which is less than four-fifths (4/5) (or eighty percent) of the rate for
the group with the highest rate will generally be regarded by the Federal enforcement
agencies as evidence of adverse impact, while a greater than four-fifths rate will
generally not be regarded by Federal enforcement agencies as evidence of adverse
impact. Smaller differences in selection rate may nevertheless constitute adverse
impact, where they are significant in both statistical and practical terms or where a
user's actions have discouraged applicants disproportionately on grounds of race, sex,
or ethnic group. Greater differences in selection rate may not constitute adverse
impact where the differences are based on small numbers and are not statistically
significant, or where special recruiting or other programs cause the pool of minority
or female candidates to be atypical of the normal pool of applicants from that group.
Where the user's evidence concerning the impact of a selection procedure indicates
adverse impact but is based upon numbers which are too small to be reliable,
evidence concerning the impact of the procedure over a longer period of time and/or
evidence concerning the impact which the selection procedure had when used in the
same manner in similar circumstances elsewhere may be considered in determining
adverse impact. Where the user has not maintained data on adverse impact as required
by the documentation section of applicable guidelines, the Federal enforcement
agencies may draw an inference of adverse impact of the selection process from the
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failure of the user to maintain such data, if the user has an underutilization of a group
in the job category, as compared to the group’s representation in the relevant labor
market or, in the case of jobs filled from within, the applicable work force.

1978 4, FighiEh. "ER. FEFN ST RS THHEFEASKE K
A (G — e IR PR R R L) St 7AW Z 5o 4/5 B 80% bR,
B Wl de B ARy e« ) B R ) Jee 5% F BB 5 3 3 X L PRI R R+ 12 931)
B P R R 54 B0 E A9 22 ) ) e v BE R AR T 4/5(8 80%), — MRS IR IAT LAY
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041 C.F.R. 860 -20.2(b) (2015)

(b) Advertisement in newspapers and other media for employment must not
express a sex preference unless sex is a bona fide occupational qualification for the
job. The placement of an advertisement in columns headed “Male” or “Female” will
be considered an expression of a preference, limitation, specification, or
discrimination based on sex.
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2.1.3 H41
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®McdonnellDouglas Corp. v. Green, 411 U.S. 792(1973)

Suit claiming violation of provisions of Civil Rights Act of 1964. The District
Court, 299 F.Supp. 1100 and 318 F.Supp. 846, entered judgment, and appeal was
taken. The Court of Appeals, 463 F.2d 337, ordered the case remanded, and
certiorari was granted. The Supreme Court, Mr. Justice Powell, held that the Act

did not restrict a complainant's right to sue to those charges as to which the Equal
Employment Opportunity Commission has made findings of reasonable cause, and
further held that where employer sought mechanics, complainant's trade and
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continued to do so after complainant's rejection and employer did not dispute
complainant's qualifications, complainant proved prima facie case under Title VII
and furthermore, employer, which assigned complainant's participation in unlawful
conduct against it as cause for his rejection, discharged its burden of proof to
articulate legitimate, nondiscriminatory reason for complainant’s rejection, but on
remand complainant had to be afforded a fair opportunity to show that employer's
stated reason for complainant's rejection was in fact pretextual.
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®Price Waterhouse v. Hopkins, 490 U.S. 228(1989)

Female partnership candidate who was refused admission as partner in
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accounting firm brought sex discrimination action against firm. The United States
District Court for the District of Columbia, Gerhard A. Gesell, J., 618 F.Supp.
1109, ruled in candidate's favor on issue of liability, and cross appeals were taken.
The District of Columbia Circuit Court of Appeals, 825 F.2d 458, affirmed in part,
reversed in part and remanded. On certiorari, the Supreme Court, Justice Brennan,
held that: (1) when plaintiff in Title VVII case proves that her gender played part in
employment decision, defendant may avoid finding of liability by proving by
preponderance of the evidence that it would have made same decision even if it had
not taken plaintiff's gender into account, and (2) evidence was sufficient to establish
that sexual stereotyping played a part in evaluating plaintiff's candidacy.
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®International Broth. of Teamstersv. U.S. , 431 U.S. 324 (1977)

Employment discrimination action was brought by the United States against
employer and union alleging that employer had engaged in pattern or practice of
discriminating against Negroes and Spanish-surnamed persons and that seniority
system perpetuated effects of past racial and ethnic discrimination. The United States
District Court for the Northern District of Texas, at Lubbock, enjoined employer
and union from committing further violations of Civil Rights Act of 1964, and
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provided for individual relief, and all parties appealed. The Court of Appeals, 517
F.2d 299, held that relief ordered was inadequate, and the Supreme Court granted
petitions for certiorari. The Supreme Court, Mr. Justice Stewart, held that (1)
Government sustained its burden of proving that employer engaged in system-wide
pattern or practice of employment discrimination; (2) retroactive seniority could be
awarded as relief for post-Act discriminatees even if seniority system agreement made
no provision for such relief; (3) union's conduct in agreeing to and maintaining
seniority system did not violate Civil Rights Act of 1968; (4) incumbent employee's
failure to apply for job did not necessarily bar award of retroactive seniority; and (5)
remand for remedial hearing on individual minority members' rights to relief was
necessary.
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O Zf5|%EfH:Hazelwood School Dist. v. U.S., 433 U.S. 299(1977)

Government brought action against school district alleging that it was engaged in
a pattern or practice of employment discrimination. The United States District Court
for the Eastern District of Missouri, 392 FESupp. 1276, denied relief and
Government appealed. The Court of Appeals, 534 F.2d 805, reversed and remanded

and certiorari was granted. The Supreme Court, Mr. Justice Stewart held that: (1) for
purpose of determining whether a prima facie case of discrimination was made,

percentage of black teachers in the district should have been compared to the
percentage of blacks in the school teacher population in the relevant labor market
rather than with the percentage of black students in the district; (2) public employer
which, from effective date of amendments of Civil Rights Act making the Act

Allan G. King, “Gross Statistical Disparities” As Evidence of A Pattern and Practice of Discrimination: Statistical
versus Legal Significance, 22(3) Labor Lawyer 271.
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applicable to public employers, makes all of its employment decisions in a wholly
nondiscriminatory way does not violate the Act even if it had formerly maintained an
all-white work force, and (3) district court, onremand, should determine whether
to compare the percentage of black teachers in the defendant school district with the
percentage of black teachers in other school districts in the county or with the
percentage of black teachers in other school districts in the County and the City of St.
Louis combined.
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Melissa Hart, Employment Discrimination Law: Cases and Materials on Equality
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George A. Rutherglen. Employment Discrimination Law: Vision of Equality in
Theory and Doctrine. N.Y.: Foundation Press, 2010.
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Richard A. Epstein, forbidden Grounds: The Cases Against Employment
Discrimination Law, Cambridge: Harvard University Press, 1992.
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®Cindy A. Schipani&Terry Morehead Dworkin, Class Action Litigation After
Dukes: In Search of A Remedy for Gender Discrimination in Employment, 46
UMIJLR 1249(Summer 2013)
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® Supreme Court Narratives on Equality and Gender Discrimination in
Employment: 1971-2002, 10 CDZWLJ 501(Summer 2004)
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®Mark Seidenfeld , SOME JURISPRUDENTIAL PERSPECTIVES ON
EMPLOYMENT SEX DISCRIMINATION LAW AND COMPARABLE WORTH,
RULJ 269(Winter,  1990).
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