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2B (judge)
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=. EHEZEFEEIR (American Legal Sources)

1.Primary Sources
1.1 Statutes
1.1.1 Federal Statutes
[ #2445 ] Westlaw—Home > Statutes & Court Rules > United States Code
Annotated (USCA) > Title 28. Judiciary and Judicial Procedure >Partl—Organization
of Courts

[H R R]
® Chapter 16—Complaints Against Judges and Judicial Discipline
» 28 U.S.C.A. § 351. Complaints; judge defined

(a) Filing of complaint by any person.

(b) Identifying complaint by chief judge.

(c) Transmittal of complaint.

(d) Definitions.

(1) the term “judge” means a circuit judge, district judge, bankruptcy judge, or
magistrate judge; and

(2) the term “complainant” means the person filing a complaint under subsection
(a) of this section.
AR BHE B I SEARFIRE T FUAE o AR AT A 350 m R BRI B 400 3 mIE AT
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» 28 U.S.C.A. § 455. Disqualification of justice, judge, or magistrate judge
(a) Any justice, judge, or magistrate judge of the United States shall disqualify
himself in any proceeding in which his impartiality might reasonably be
questioned.
(b) He shall also disqualify himself in the following circumstances:
(1) Where he has a personal bias or prejudice concerning a party, or personal
knowledge of disputed evidentiary facts concerning the proceeding;
(2) Where in private practice he served as lawyer in the matter in controversy, or
a lawyer with whom he previously practiced law served during such association
as a lawyer concerning the matter, or the judge or such lawyer has been a
material witness concerning it;
(3) Where he has served in governmental employment and in such capacity
participated as counsel, adviser or material witness concerning the proceeding or
expressed an opinion concerning the merits of the particular case in controversy;
BETS VEANALE 1 28 BN TR B ANIRER A St 0 o
» 28 U.S.C.A. § 353. Special committees
(a) Appointment.
(b) Change in status or death of judges.
(c) Investigation by special committee.
TR E A LS ORI & R I EE EAT A A
» 28 U.S.C.A. § 354. Action by judicial council
(a) Actions upon receipt of report.
(2) Description of possible actions if complaint not dismissed.
(B) For Article III judges. --If the conduct of a judge appointed to hold office
during good behavior is the subject of the complaint, action by the judicial
council under paragraph (1)(C) may include—
(1) certifying disability of the judge pursuant to the procedures and standards
provided under section 372(b); and
(i1) requesting that the judge voluntarily retire, with the provision that the length
of service requirements under section 371 of this title shall not apply.
(b) Referral to Judicial Conference.
KR 12 e A mk B mlvA 2 R A Bk i i » R
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1.1.2 State Statutes

[ 162 #4% 1 Westlaw—State Material >Nevada >Statutes & Court Rules > adv:

"judicial misconduct" or "judicial discipline"

[HRa R ]
® Nev. Rev. Stat. Ann. § 1.4663
1. If the Commission determines pursuant to NRS 1.4657 that a complaint
alleges objectively verifiable evidence from which a reasonable inference could
be drawn that a judge committed misconduct or is incapacitated, the Commission
shall assign or appoint an investigator to conduct an investigation to determine
whether the allegations have merit. The Commission may designate special
counsel at any time after a complaint is filed with the Commission pursuant to
NRS 1.4655
® Nev. Rev. Stat. Ann. § 1.4655



1.The Commission may begin an inquiry regarding the alleged misconduct or

incapacity of a judge upon the receipt of a complaint.

® Nev. Rev. Stat. Ann. § 1.4677

1.Pursuant to a deferred discipline agreement with the judge entered into

pursuant to NRS 1.468 or based on a finding of misconduct following a hearing

on a formal statement of charges, the Commission may take one or more of the

following actions...

W AEIE M B AR ISR A S WRIE , 7R FE R bR AR IS J2 T VAo
—EU S — I E A AR

1.2 Regulations
1.2.1 Federal Regulations
[ & %12 YWestlaw—Regulations > Code Of Federal Regulations >(“judicial
misconduct” or “judicial discipline” or “judicial ethic”) and (“misjudg!” or “wrongful
conviction™)
[ %4521 No document founds.

1.2.2 State Regulations
[ K& 12 ] Westlaw—Regulations > Nevada > ( “judicial misconduct” or
“judicial discipline” or “judicial ethic”) and (“misjudg!” or “wrongful conviction™)
(#4551 No document founds.

1.3 Cases

® Kloepfer v. Commission On Judicial Performance, 49 Cal.3d 826, 782
P.2d 239, 264 Cal.Rptr. 100, 89 A.L.R.4th 235 (1989)

The Supreme Court ordered that the judge be removed from office. The court
rejected the judge's claims of prejudicial delay and denial of due process in the
course of the commission's proceedings, and adopted the findings and
recommendations of the commission, holding that four acts of willful
misconduct and twenty-one acts of prejudicial conduct were established.

® Judicial Discipline & Disability Comm'n v. Simes, 2009 Ark. 543, 3
54 S.W.3d 72 (2009)

The Supreme Court, Robert L. Brown, J., held that:1 judge's actions as attorney
for estate, which continued after judge ceased work as attorney and became
judge and included remaining attorney of record for an estate, receiving rent
checks on behalf of estate, and petitioning for attorney's fees, violated judicial
canon restricting presiding judge from practicing law;2 judge's actions as
administrator of estate violated judicial canon restricting judge from serving in
fiduciary capacity;3 judge's conduct violated judicial canon requiring avoidance
of appearance of impropriety;4 communications of attorney and other individual
with commission were not “complaints” within meaning of judicial discipline
rule, and thus communications did not trigger requirement for notice to judge;5
judge was not prejudiced by nearly two-year delay between unsworn complaint
and preparation of statement of allegations; and6 sanction of suspension until
end of term without pay was appropriate.

® Scott v. Stater, 707 So. 2d 182, 185 (Miss. 1997)

Neither the mayor nor the board of aldermen may remove a municipal judge once
on the bench on their own authority where the municipal judge has violated the
Code of Judicial Conduct. This rule provides a safeguard protecting the court



system from the usurpation of political power and influence. Article 6, § 177A of
the Mississippi Constitution provides for a Commission on Judicial Performance
which recommends to the Mississippi Supreme Court what action should be taken
against a judge who has violated the terms of his office. Miss. Const. of 1890, art.
VI, § 177A. See also In re Anderson, 412 So0.2d 743, 744 (Miss.1982). Thus, while
a mayor may have an obligation to file a formal complaint with the Judicial
Performance Commission, the mayor does not have the authority to suspend a
properly appointed judge from serving on the bench.

® Mississippi Comm'n on Judicial Performance v. Shoemake, No.
2015-JP-00996-SCT, 2016 WL 1459109 (2016)

The Supreme Court, Coleman, J., held that: chancellor's improper signing of five
ex parte orders resulting in mismanagement of a ward's estate violated canons;2
Commission did not offer clear and convincing evidence that chancellor gave
testimony at show cause hearing that he knew or should have known was
misleading; and3 public reprimand and 30—day suspension were appropriate
sanctions. Public reprimand and suspension ordered.

2.Secondrary Sources
2.1 Books

[ K& 12 ] Westlaw—Home > Secondary Sources > ( “judicial misconduct”

or “judicial discipline” or “judicial ethic”) and (“misjudg!” or “wrongful conviction”)

[HRa R ]
® Henry. R. Glick, Courts, Politics, and Justice, McGraw-Hill Book Company,
1983.
® Bruce Peabody, The Politics of Judicial Independence: Courts, Politics, and
The Public, The Johns Hopkins University Press, 2011.
® Shugerman and Jed Handelsman, The People’s Courts: Pursuing Judicial
Independence in America, Harvard University Press, 2012.
® G. Alan Tarr, Without Fear or Favor: Judicial Independence and Judi-
cial Accountability in the States, Stanford University Press, 2012.

2.2 Law Review Articles

® Hon. Carl E. Stewart, Abuse of Power & Judicial Misconduct: A
Reflection on Contemporary Ethical Issues Facing Judges, 1 U. St. Thomas
L.J. 464, 466 (2003)

Before discussing the substantive impact of judicial misconduct, a
basic understanding of the process for regulating judicial
misconduct may be warranted. This section describes the
distinctive procedures for processing complaints against judges on
both the state and federal levels. Beginning first with state judicial
misconduct, and using the Judiciary Commission of Louisiana as
a model, I will describe the powers, confidentiality, membership,
and rules on how the state supreme courts deal with issues of
ethical misconduct. Next, I will describe the federal corollary
procedures for judicial misconduct pursuant to 28 U.S.C. § 351.

® Judicial Ethics, It's No Turkey Shoot! Nev. Law., SEPTEMBER 2001,
at 24, 24-25



Under the Nevada Code of Judicial Conduct, Canon 1 would
require that a Nevada judge establish and maintain similar high
standards as the New York case discussed. The Commentary to
Canon 1 of the Nevada Code states that although judges should be
independent, they must comply with the law. It continues to state
that public confidence follows from adherence to these
obligations. Canon 2 of the Nevada Code states that a judge shall
comply with the law and the Commentary to Canon 2 states that
public confidence is eroded by irresponsible or improper conduct
of a judge. Finally, Canon 4 of the Nevada Code states that while
a judge should not become isolated from his community, a judge
should do nothing to demean his or her judicial office. Getting a
reputation of engaging in this conduct could bring the bench into
disrepute. Therefore, similar formal or informal discipline for like
conduct would be possible under the Nevada Code of Judicial
Discipline and the powers granted to the Nevada Judicial
Discipline Commission. In addition, the “Applications” section
that follows Canon 5 in the Nevada Code makes it clear that both
continuing and periodic part-time judges are bound to most of the
ethical obligations that are binding upon a full-time judge.

® William E. Nelson, Byron R. White: The Justice Who Never Thought
about Himself, 116 Harv. L. Rev. 9, 18 (2002)

® Maxine Goodman, Three Likely Causes of Judicial Misbehavior and
How These Causes Should Inform Judicial Discipline, 41 Cap. U. L. Rev.
949, 998 (2013)

® Cynthia Gray, The Line Between Legal Error and Judicial Misconduct:
Balancing Judicial Independence and Accountability, 32 Hofstra L. Rev.
1245, 1246 (2004)

Thus, while mere legal error does not constitute misconduct, “[jJudicial conduct
creating the need for disciplinary action can grow from the same root as judicial
conduct creating potential appellate review ....” This article will review both
cases in which a finding of misconduct was based on legal error and cases in
which legal error was not sanctioned to describe the “something more” that
transforms legal error into judicial misconduct.

® Compiled by Amy B. Atchison; Lawrence Tobe Liebert; & Denise K.
Russell, Judicial Independence and Judicial Accountability: A Selected
Bibliography, 72 S. Cal. L. Rev. 723, 723-24 (1999)

This bibliography provides citations and abstracts for selected books, papers,
reports, and articles relating to the topics of judicial independence and judicial
accountability. With respect to the period of time covered, the bibliographers
chose to look back forty years; thus, the works included are those published as of
1958 and up through November 30, 1998 (the day on which searching ceased).
With respect to geographic coverage, this bibliography covers United States as
well as foreign, comparative, and international law materials. Non-English
language materials, however, were not reviewed or included.

3.Conclusion
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