1,27

RWERMF O SRR R 2 R R TE

Legal Research Pathfinder--To Crack the Oral Confession Reliance in the Crime
of Accepting Bribes
CVE#E Y 22, WL RFOUREY B, 2015 ZORHMR AL
(15 3E0T] DL, SeEH R 2k 7 e
CRSOBUR B Y 25 R 0T A 25 0 2 AR AR 75 BROR e, ABE U8, AR V], 15 20 #53,
i 51, I BRAEE S AL .

B0 RGO RS S R RER TR

I U ST AT D R 2 2 BN G R I 55 A8 A0 S Bt 1) S MV SR AR, AR A 2 B R Y
IS RN R AR REAL, JF H 2L B i@, Bovsl st E. dK
Ao WU B2 KU E BB

TG AR, AR E R TAE N VR RS Z A8, 2i5 . I 2300, R
WeSZ G, ANJBATIEE 55, RIBIRSSAT NI AR PE . AT BCRIERIAT . 525
T AR 2 RS, BT SO B9 SR AR5 S AR R o WA U JE AR B 4 25 52 T AL
1TIHAREAR 5 AR R o WIS AE TR R I DA 55 B UM ) s AR e, R8T I
AT RIAS T SR

WE—EHEMWRBW A 2016 4 1 7 12 H, Pt duafiic, B,
e FE e R 2L AE R E LR A U T RA R E R R R AR E RS
W EATE S T =R 58 RBRBUE WA BB -4 iR 5 5l 5 v e e 5 A%
ST TEWM R AR BRI ) JE WO B & AE H5 K I B AR A . ISR A
TG IR R, A A TR RCE IR TS S AR, AR T BT AR TE IR
BUME R BUATE BN BREEE .

I AR AN 2 R B BLAC SRR SR S AR A AE M o B2 E SR PR A 1 R L ¢
X AU SR AR YR o 1 A6 1A B A RS L R T A WA IER I 7R 22, R
B AT ISF T) AR AR S5ty SR FRIAVT BRI, PRI IR A S 55 mh A A AL 0 1 B0 R e N
IR BGE AR A7 3 T3 R A Bt B T B0 A BOM SR ARRIE
Y I HERR BE A R R 5, ™ EARARIE TR e N B T I AL, BBl m) ik
WG TT. EEA BRI ST b E SR B AR S TR IT SRR,
USRI LK o A 18 SOt i S 44 B X VA AR ]Sk i
HRER, SadE R, 3R AT AR FE I S B Y R

FH RSSO U R TR R AR
—. R
2 (taking bribes), it Coral confession), JHiFiE L (extort confession by
torture), HUFHIE (self-incrimination), JTERAL (the right to silence), VEHEMEE
(legal presumption), IE 4 FE/F (due process ), kT & 1 it (special investigative
measures) , 5 mUUE AR EE 5T AE#S fi FZ (immunity of witness)

SRR E ORVESE), PR 2011 4RRR, 1044 TL.
B (IS AR R 2016 £ BN S BAEIREE A,
http://cpc. people. com. cn/xuexi/nl1/2016/0113/c385474-28046492. html, 2016 7 4 H 30 Hijll.


http://www.baidu.com/link?url=0PRaGRnX3RYbFE6jt9q_HQtD7CJi6S5lTmPHxUAmlSibo9fkpn6aFTlHg1L4k0RGa9bVPUzy7xeOLE0bnEcKks8KVO2zwM8XccsaKQlRq7m7025BhTjxy2coEnUWpix5&wd=&eqid=fa0834990012e61500000004576b4dd7
http://cpc.people.com.cn/xuexi/n1/2016/0113/c385474-28046492.html，2016年4月30

2/27

= 5W 4 HrEE
(1) Who (Vg Z= A4 IAIBE K2 1) F24%)

#E (judge), 74Pt (the people's court), %2Rt (the people's procuratorate ),
N5 NG Ceivil servant), fii#r A G (investigator), JBSEHESE N (criminal suspect),
#745 (defendant)

(2) What CAYRLIRAIERBEAE NG ZAT Hhoos AR R AR
iE4E Cevidence), it (oral confession), YTERAL (right of silence)
(3) Where I 241 I HEAR A £ TG FED
%Pt (the people's court), 1i%Zfi (the people's procuratorate)
(4) When (U G4 AL AR IS 8]
fii#x (criminal investigation), #Zif (initiation of public prosecution) , i ¥
(trial)
(5) Why (i Z 44 L1 AHARHS: (1 7T B S AT

i HE it (investigative measures), fi#x N M AZ T (investigator” s
quality), JEZRAER4E A (the characteristics of taking-bribe cases), LRI &
( the advantages of oral confession), EfHEE FIHK ( the absence of legal
presumption)

=, WRWAE

L SR 2R A 1

g, g, VR, UEYE

2. B A 1A

self-incrimination; evidence law; legal presumption; right to counsel; immunity
of witness

9. BEEERT R

VE % LS VARG AE H [ TR 38 W) 3 s B th K AR AR, BORTE 22 0] 2
o LS RESL R BES ydul, A EORREE HVE BEAEMG Ve B R RS AR
S TR B AT JE I PR o WA A BRI DRy DR SR R AR P A A5 1 AR AR i i) R 5 o
FER™ 3 o T SR 0T T s 2 ) AR Hh 3 v B [ ) AT AT IR R AT
PRI 1M 55 10 REURH 9 (R 1 RH N 53 300 A2 AR 18 ST IR ) 10 R, B AR FE AR ¢ e 1) ol A
NG, WEE; BE: BT TS ES 0 IR EE N FH AU AR, s R R
VMBS A 553 SEIRER TN sk TAR I TARE N &

F. —RBEES ZIKBEIR (Primary Source V. Secondary Source)

1. —{R¥J& (Primary Source)

— IR BEPR AR IR R TR o r [ R Y v SR 32 e 4 N R R LR
Zz o> 7€ VA S5 SV e R RO, [ 55 o B 3 P T U 308 1 o) 8 R AT
AT IBOERL . M EE 5 FNYG A SO, 3G B 7 SEEEAU T 8 N R S i Ze o1l
SE RAT I T PEVE R, M T BUR 5 B J& & T € B4 7 BUR AL 2 5 RGP SO,
] e vy B ) SV B LG (N RIERE . N RAR SR ) il R AT ) VA R
SO I R 92 SR R N BRI Bt R S PR B LA R e
PR, e ] Y PRV SR I PT LR SR AN A . AR LA

(D WP E R0
® ITiEM

R, DA O ERETE M SO IR AR 7, GEHESCEME B 5L 2002 455 3 .
G GEESCERGIIEERINE CGERRO), db R AL 2013 45 8 AKR.


http://www.baidu.com/link?url=0PRaGRnX3RYbFE6jt9q_HQtD7CJi6S5lTmPHxUAmlSibo9fkpn6aFTlHg1L4k0RGa9bVPUzy7xeOLE0bnEcKks8KVO2zwM8XccsaKQlRq7m7025BhTjxy2coEnUWpix5&wd=&eqid=fa0834990012e61500000004576b4dd7
http://www.baidu.com/link?url=0PRaGRnX3RYbFE6jt9q_HQtD7CJi6S5lTmPHxUAmlSibo9fkpn6aFTlHg1L4k0RGa9bVPUzy7xeOLE0bnEcKks8KVO2zwM8XccsaKQlRq7m7025BhTjxy2coEnUWpix5&wd=&eqid=fa0834990012e61500000004576b4dd7
http://www.baidu.com/link?url=0PRaGRnX3RYbFE6jt9q_HQtD7CJi6S5lTmPHxUAmlSibo9fkpn6aFTlHg1L4k0RGa9bVPUzy7xeOLE0bnEcKks8KVO2zwM8XccsaKQlRq7m7025BhTjxy2coEnUWpix5&wd=&eqid=fa0834990012e61500000004576b4dd7

3/27

] 55 Bt AT B AT BUE R

[ 25 B gy e S GBI =L, . s

] 55 Bt 45 WA A R =

] 55 Bt 5 HLA A AT I FE SO (A dlsn. = ILE)
o7 PRV

i i N RAERE K AT I RE AR R . . 250155

i i N BOAS 88 Be RAT I VAR RE . RIS 2% A5 55

ATEL Lk mIVESS 1B G I A

5| BVEEER Y
(2)  Zfl. FASC. R
(3) %4, »%. BEE. WET. BRG]

2. KRR (Secondary Source)

TR IR AR AR VOV A R TR, TR R AR
FEARkeT . FEERAT. TARLE . A

® LEEEM
Seak s
FEaklet
AT
PARLE
ERE T LRk
PolkFia
N RETHR

Lo ERE RN JERVEE, S EHIM

2. EAMEZR M uL: Westlaw; Lexis; Heinonline

. KRR

RURKE R, R “— IR RPRB] R FP” B2 “ ZIREYPR B — IR
T B T 7T 3 0 it SRR ) AR A L. — ARIETE R, SRt BT AT Y R
ANBZE, AL AT ZR IR IR 46, A IR A T A A 1) AT B D A R A
W, REHET —IREENIRR . RTARERERRER, B & EE
Fie TR, B T “—IREIER —IRRIE” X — 4.

EREAINPPRE 2 U r NI SR K TR
NN & 1R

B
3

|

FE=#r XMREZFX—RERE ZRKER

—. FX—RHER

1. BAT VAR

B AbRKETE

KRB L S E VAR UL HC . KSR AR, RS RAE
N L7

R R, PRy E AR 30 F, &L,

® 1997 F (e NIRALFE L) 25 385 2% 388 4% (2015 “F1Z21E) (#k
“AeRE=E”, EESNEE] CLIL 1.17010)

FEE/NTHEK [REFE] BXR TEN BRI ERER], R AT
MR, BCEAREWRCZA NI, A N EERCR] R, RS2 ESE

B X TAENRAELTHERF, ERERIE, Bz & LR, F229%,
HAN N, D2 AL .


http://pkulaw.cn/fbm/
http://www.pkulaw.cn/fbm

4,27

FEE/NNEK [320ER Y B TAEN SRR A NERA S A Rl 1) 8
P2, B At B R TAEN RS ERAT N, IEFE N RN IE S F] 55, REL
HIEA MM EE W2 EFRAUYIN], 214t

2. B N ROVERBE A B e N A 2 e A B aliE feie . BN, 2549155

B AbRKEE

T gL IR: FAEI - B R E R UL RS, fER R AEH
N NG

R R PRI ENE R 94 5. &Ik,

® (Hmm ARIER. Fm N REEE B ¢ T I B 005 WG W TH) 2 e A0 18 v
TR (ERE[2016]9 5)

FVU% oG EEGR EOR, JOIEE 1RE M | AL SRR ) %
25 I RN IR 2 3 R S5 KB R 19y, ] LA AR BET]

FFERFMENER, HEFEHE, L3, Wsegtbd | agiir. EiiEge.
TR IE, BRFE R I E 5 R R A SRS, AL RIHAT I, AT e
IR TCTH 22 HH — SE AT

FFE B E TGN, RIEILIRAE TS5 00 v LLAIL SN 22 BA — 40T
[ B 3 ) R 5 7E FLAUTH S A AT AR B R O T BATE T G, & iR EE, A5
R R

FEE NEPCNESF R, MEZKIENRITHE, $E0E =750l B,
MR RETHNEZE — B L 26 R E DT G R 01 5 54T

ATWE R — oo LA EAN =00, BA NG — 1, BSGHKERTHEES
“HEIUT AR BIELE DATIE IR IE 7T S AT

(—) M= ANLLEATIERT;

(=) BEiET S A TATIE

(=) EIAT NGRS 384k . R

() A S 255 Z4drs, RS B PR 37 10 [ X A

AT, SZitdRETEsh

(H) [ ElETAEN GATIE, 20 =ik A IR

() I RE TR BUIAE Tt 73 J6 A EANT — 1 T k.

FINK JRATIESE, BA TG —1, MSIAENTNESE = HILTH4E
—HHEW AT EE” .

(—) ATMEEEE— " J3 0 A BN TUE T3 7T

(D ATMEEEHE T o b EANE—H Jiot, HEAAMBR LS K
IR A E TSR 2 — 15

(=) HAh™ & FE

VU IE 50 55, M ES TAEN RATIE, & A5 R B — B Ji oA
AL E JI0H, NN NNESE =A% —FER) i E XA il
SZE KR

FILK JBATIESE, BA TG —1, NSIAENTNESE = HILTH4E
—HHEW “AE TR

(—) ATWEHEUEIE B A Jioo A B

(D ATMEERHE A+ ek EAWE LA i, HEA AR LS
TGRS I E BT TR 2 — 11

(=) HAthe )™ =T


javascript:SLC(17010,0)
javascript:SLC(17010,390)
javascript:SLC(17010,0)
javascript:SLC(17010,390)
javascript:SLC(17010,0)
javascript:SLC(17010,390)
javascript:SLC(17010,0)
javascript:SLC(17010,390)
javascript:SLC(17010,0)
javascript:SLC(17010,390)

5/27

VAN IE Z A o, 1) [ X AR N AT, 3G e B 4 R B 1 7t A
E, N GENTVA S = U265 e B A [ ZOR 2 3 A2 R ) B K H
R

Bhok RS =)\ RUE IR FHRZ i 77 52 0 R V) 3R &R &
FIbRUE, Z BB R T 52 I R M RLE AT -

FHRESE =0 U2k 2 — FUE B A F2 0 77 00 NAT G R 1R 2 JR B F b
Z WA TAT I AR M RLE AT -

BT S 1 B NATIEECAUE — - e L B, B IR SR = | T
S MRLE BLRA §2 0 77 B9 NAT G FRAE FUR 3 54 .

WAk TEISIEAR T, WARTT . YR A A .
A 2 AL AT AT EON BT R 2 s R AR A8 055 bR aE, DL R B SO Ot
MR AR 2 a2 AR 55 iRl S5 - Ja o IRARECH,  DASERRSOAT s B 24 50 AF
IREE N

Br=% BANEELZ 8, NAIEN O NERR . MR
TR, LR BEREE O T 52 AU AR I g e R AL 11«

() SEPRECE A At R 2t (1

(=) gt A BARIE FEH T ;

(=) BRI RYGFFL, EHFRTZERFE RN .

H X TAEAN BRI W2 B BN RM T R B BT BUE R R 4
EEN RN E =170 E, ATREZIBABAT AR, M e b A REUR

B RAEATIEIRARIF L. 16T, Al RERCAI AL = E A IGETR LT 5T
(1, AT RAE N THITR SR = T LR 58 e I “JRARER -

MRAEILARMIFHSL 57, st mlRew A AL A IRE M LB T, -
HRIEARE . BIRIX . AT B 2 EVEE WA B, Al LA SE AT
BT AIUE R CEREMET .

HAA NS Z— 1, v LA E VA S =8 JU- 2650 e 1 “ X otas
HREAFEIREIEM”

(—) ENZFRFPRYRAREIRN ER BRI

(=) ETFHFIRRERAR T ERRANAR, HZERN TEREMS
TR AT EE A E I 5

(=) EBTFATIEHESL, T E R ARSI R A HEAE

(V9D ERAATIEF L, T EAREFREERE. WA HEEAEHN.

Btk XNBIRZMARZAER, Rt ih 5 EE.

[ X AN A R SS BB AR i FE N RO 28 /i 5 2 U B TE A
Yo, S2isTCZ Bz I IECsE — 75 o bl B, B IR T AN SR

BNk BEFRTAEANGHBTo0E. RMEHHCE, ARESE ALY, oz
AWV I5, REWESEI ] T B 22 55 SO BB A8 1, AN oS 3R
ZMIRRINE, (HETRI A AR 5 8 .

FrE R ANRI WA NI, B AR N RE e KRR B EAZ,
o7 A [ X AR N 53 BAT S22 IO

o (i NRIEP R TSR R G5 TAERH LIRS ) (2013 4)

e N AR EE B 2008 48 LIOK [ S {5 Mg ARG Ok s . AP AT 5275 1
A TR A VAR T A 2L ORI B R BT o 38 b X S ST W s LA s L =LA, 44


javascript:SLC(17010,0)
javascript:SLC(17010,390)
javascript:SLC(17010,0)
javascript:SLC(17010,388)
javascript:SLC(17010,0)
javascript:SLC(17010,390)
javascript:SLC(17010,0)
javascript:SLC(17010,390)
javascript:SLC(17010,390)
javascript:SLC(17010,0)
javascript:SLC(17010,0)
javascript:SLC(17010,390)
javascript:SLC(17010,0)
javascript:SLC(17010,0)
javascript:SLC(17010,390)
javascript:SLC(17010,0)
javascript:SLC(17010,390)

6/27

N A THHERE A I RO TR 63 Tk 22 2 W AR A SR AT 3038 TR AR R . &= E A
K I Tz o S WHMEAT 588 A DSEEAE , TSPz B AR B4 T, ARG
s TAERRAL 7 H R . 2 EKEYOCAE TSRk HAKRT RIE
TUC S Gr R SR, IR R S LA S AN AR ML, AT s A e I o5
W& TAE, AR REERRE . SRR R REFEOM S 4EP A RS E K
T RRAER

For BR ML LLIR IR A BN K 23 2 Wi ORI 8 W08 I TAE R 55 0 3L, IR 4E LA
XNFREE . “ =ARR” HEREARE KRB AR S, Eidfda, i,
AW N sE AT o e DTS e TAE, 8% e BB R 1 IRFEAE T AR
R SRR RO R 6 [ AR L 3 1) B K Dk !

®  (Fm N IRVEBR f i N IR 2 B 5% T B[ R <O T 710 B e b i s ) = 2 A
T8 VA e R = DD BaE Y (3 (2008133 5)

— WIEMSACERS SRR E LR \F R4 (D JEE K TAE AN R IE
8 OMEE—HST =40 (2) MIEEFR TAENRITHTE OMEE—a N1
%); (3) ZMEEE LS =" /)\+H%): (4) BAZEEE JkE=50/)\1++t
%) (5) ATMHIE ORESE =1 /\tJL5k); (6) X HBAATMHIE OB =a/L+
—%); () NAMKIE AR =L+ 4% (8) BATIEIE OHVESE =1
n+=%.

. ELIEE Y, BRSNS, WAL AT DU S S AT
e tER a, R R RS SEEFIMS K. MR G, RiFR Y%
FLAREE LA SR S2AST 1 % 2 A

I\ WCZERAT R, ARG N Je 5 PR B E TH 3%, R AR S —
J N A A B RS TGRS R ARAT RIE W, W A THRAT-RI—J7 &K $HIE
HKoAT, 1B BN A RS2 R

JUs FEATIEIETRS, “HWHUARNIE SRR , AR N BT SRIEE . 0
W B E BURIE R 28, BE BROG J7id Jeydefdt . v, M=, BOR. 1Tkl
TR E B AL Bh el 7 (2 A

TEFEAR AR . BURRIE SR yEsh b, AR, 4T AN R L
WHGE AN, BT “HECRESRZE” .

®  (F i N IRET SR kT B R < mn N IR B Bt o0 TR SO0 IR 05 T s
TAERE TR @M e > sy Rk (1999127 5)

FEERAL K 52 o 4 DASR, A5 N IR 552 5 2 [ v 7. 3 F R 58 TR KR AR 5%
(AR, INE BTV MBI ST, IR R R 5 e T4, B 1 1R K st,
AT EEMERR . FNWNZER, EREMST LTHIHES, SikiziE E
TSR AT, KNI R S0 W TAE T IG AT SR+ B E MR E. N
ENIE R RIER, SVESSH RS TAE 5, BgsUEmaR, e+
RS o0 W TAE st e Kz Rk e, T “Bie. . @ik, RE”
PIRE, FREMTR HRE .

—. GPUEBA, RIER TS IEE TAERIRA KR

. IEMPATIEE, MG RIES)

=, BRI TAENS], $Em TIEKF

VU, g Ay SEAREE I, sz onds TAEE B

Fiv REEEARE EEDR,  I0oE S o TR A

7N~ TEEA TR RG], 5k TAERRH & &


javascript:SLC(17010,0)
javascript:SLC(17010,0)
javascript:SLC(17010,163)
javascript:SLC(17010,0)
javascript:SLC(17010,164)
javascript:SLC(17010,164)
javascript:SLC(17010,0)
javascript:SLC(17010,385)
javascript:SLC(17010,0)
javascript:SLC(17010,387)
javascript:SLC(17010,387)
javascript:SLC(17010,0)
javascript:SLC(17010,389)
javascript:SLC(17010,0)
javascript:SLC(17010,391)
javascript:SLC(17010,391)
javascript:SLC(17010,0)
javascript:SLC(17010,392)
javascript:SLC(17010,0)
javascript:SLC(17010,393)
javascript:SLC(17010,393)

7/27

3. &= h. BHA

R EE ARV E

T g IR wER G-V : K -Prl, fERREMESRRA X, SRY
Al ARER G TR SR

MRGER: WRIAMEI AR, BFMHEEH 162K, HFEE 4 BT

® (FEER. M. B ERIRE), A BRWHT RN RIER,
2013.04. 20, # “dbXE=E”, [VEFEFNIEM] CLI. C. 2452166,

® (MAMTENAE. HEARE. AFERMN, 17H; WEENHEEHRS ™
i ARBEENEF. BHENSN; BECEANRE, gnnEERE), T
KAFET RN RERE, 2012.08. 21, # “dbkykE”, [EEINFG]
CLI. C. 2452160,

o (MHInZIRSE. MAFFETE. ZWERD, | AREFRIIT K XN RiER
2012. 11. 05, #{ “dbRE=E”, [¥EFESNIEE] CLI. C. 890157,

& (EEM. BFETZIEER), (2009) Fif &8 0028 5, # “dbkik
%7, LIEFESNEE] CLI. C. 514015,

T8 RIS R A 2 50, RIE BEAE A (1) 32 EEE B AR B 2 1 2 Bl kiR,
BUEE, B 7 OHErE 2 S04 1 JR s N Hh R 35 e YR - Jd s 343 Bl
BEATRER, [FIFE RN Ed s Ao

4. %621, AN

EAEIRE: JERIEE

K2 bR AR AR, TERE: RE-PR, RRMESRRN BN
w4

KRR : RECIWAREPRAZ—A, W,

® (A ERIEMUAZY (2003.12.10), # (JbkiEE), LEFEIHEG]
CLI.T. 3956,

= P ZIROCER

1. B

B 2. WL RS i b “ IRV

TR 2 FER R HER N SCHER - HEE, LT F BN SE R,
2k, RRIPBNEGENHES:

1.1 CH ] :

® X|Jy: (GRIHMEMEACTRII A AN E ), 1EAH AL 2016 4 i

DrIE W I AE R R B AR TR B G A B AR IE F 1R EUAS T R B, SRR R AT
T AEIA TS WA AL TR R BT 3R I HE SR B 7 i LL AR B, A5 181G x5 M AR 5k
IR AR AL T — A2 N B, FRAEIX =35 2 e 1 — AN b i 7 PR
FARAL THE U EE T, BT RN A Rl VE S B B R,

® AT (ANENENE kA B R W E AT M-how to thrive without
bribes in developing), J&HH H¥RH AL 2015 FEhR

AANE T P — ROk KT RS B RSGAEE . AL, RIEER
1 A H 2 m) e [ SRR AR R AL AN I &, T I Rz SR 7 7F 52
FEFME IR 2 B TAE SO, X RSO N2 B G5 AT R R ) OCBE

® BRIl KM (MEEICIEM RN E SIEHEH), F EAEEE H Ik
2014 Fix


http://www.pkulaw.cn/case/adv/pfnl?AdvSearchDic.LastInstanceCourt=2602
http://www.pkulaw.cn/fbm
http://www.pkulaw.cn/case/adv/pfnl?AdvSearchDic.LastInstanceCourt=2118
http://www.pkulaw.cn/case/adv/pfnl?AdvSearchDic.LastInstanceCourt=2118
http://www.pkulaw.cn/fbm
http://www.pkulaw.cn/fbm
http://www.pkulaw.cn/case/adv/pfnl?AdvSearchDic.LastInstanceCourt=210305
http://www.pkulaw.cn/fbm
http://www.pkulaw.cn/fbm
http://pkulaw.cn/fbm/
http://www.pkulaw.cn/fbm
javascript:open_window(%22http://webpac.zju.edu.cn:80/F/LR9XQXYG94ELB97BVR2KJFXCS2J1793DGRLBUN41G2G7K1XRQL-13147?func=service&doc_number=001165987&line_number=0012&service_type=TAG%22);
http://webpac.zju.edu.cn:80/F/LR9XQXYG94ELB97BVR2KJFXCS2J1793DGRLBUN41G2G7K1XRQL-31398?func=find-b&find_code=WAU&request=%E5%B8%83%E8%8C%B9%E5%AE%81&local_base=ZJU01&local_base=ZJU09
http://webpac.zju.edu.cn:80/F/LR9XQXYG94ELB97BVR2KJFXCS2J1793DGRLBUN41G2G7K1XRQL-13029?func=full-set-set&set_number=005130&set_entry=000002&format=999
http://webpac.zju.edu.cn:80/F/LR9XQXYG94ELB97BVR2KJFXCS2J1793DGRLBUN41G2G7K1XRQL-13029?func=full-set-set&set_number=005130&set_entry=000002&format=999
javascript:open_window(%22http://webpac.zju.edu.cn:80/F/LR9XQXYG94ELB97BVR2KJFXCS2J1793DGRLBUN41G2G7K1XRQL-29144?func=service&doc_number=001086646&line_number=0012&service_type=TAG%22);

8,27

A B A0 TE MM A R LR AR UE . BN E . HFE T
AR E 57 T I LA S 28 2450 I CAAR 2 23 A, FEm D5 AU TR RS & F A L)
] PR T RN SR, BSMEE IR T TS 0 SEUCEE IR R FE AL T

® SR (DUEHEIKICHE R HLMIAE LS ), ANRHRGE 2013 FFik

A LSO EE A, SIS I R 7 AR AE S A s AL AN 5335 T s A B 5
WA S5 P KT T, X 575 W I A0 SR AR A AR 25 A AN TR AL S VAT R E
WA S5 (BAEFE T FEMEAN TV, MBS N ) HAT 7 AR N IR

® EM. MER: (RIBMERRALS G HEISILIR AT, R
FkE 2011 4ERR

A4 b [ ARG IS W A0 SR B A 206, 1R T bR S 4 56 RS A
B SR AT [ 5175 T AR SE TR TG R 47 3R, I 2 & 5 BAR R AR
WK R, LU S BRI EIE A

1.2 KeiA. HEE

® FHiH/K: (HEE SR WOAFIAISLER), R H AL 2015 iR
s —MAHE T2 2 AR AER TR A BRERE, EEMERRAAZ R
XS, R AR R H A A A AT BRI SRR o BRI EVFIR TR,
{HH F& JeSe A A5 B BB AN S0 1 F i 45 2 PRAE

® JUIEAE: (HNHEIEMTHESHEE), FEREZH AL 2009 Fi
AWK T “IHFEHEE SAEHTHUE” B & BRI S, 3G R HE E AR 54T
T

1.3 g 7B FHISEE 2

® [RInfE: (RHIEFEMREEIS @), AR 2015 R

AT A EEESE LA R RBR, %I “ NS IS Fserh Pk E S
(7387, I ) B ) A B R, R T — S B R T R A
WAL, R E R L IR AR ) AR S

® [RImfE. (FHEEEEES), dbatk2EH it 2014 4ERR

AP AT IR TIESE & HEE SR AR R, B ARG 0gs 1H
HARPEVE AR TR I« FEEUESEHERR U] THAR T R B 0 0] S5 0E 4 R0 ]
B

® M, (Tt ALY, A H A 2013 SERR

A T Hr P B g AR E O AR S P s, o 7 A e 3 AR RNE
SR A R LSRR, 7E OB D0 3 ORI BRI SRR L SR T s RBISEHIZ,
i ik G ARV R A0 3 SR T BRI S

2. ST

B R P E R

FEFPIER AT 38, OCHki] . BT — R R, X AR E A, R
HHRA B TR R . IR RIEH,

FE. ot

IFE]: A 2009 4E 3] 2016 4F

KR SCT RYFHATI. AZ L HIT]. CSSCI

R R,

® [Rumfe: “ibgiis N LR 7, L& E) (2012/6)

CPMEE R ” FIRE HEEURRE (BIESR) ) FIAHk AT, Mg At
IR FNEHF 0 RS T — R A0VHTESE N . BERE AR, 1 e ) KA G4 11t


javascript:open_window(%22http://webpac.zju.edu.cn:80/F/LR9XQXYG94ELB97BVR2KJFXCS2J1793DGRLBUN41G2G7K1XRQL-44346?func=service&doc_number=001117515&line_number=0012&service_type=TAG%22);
javascript:open_window(%22http://webpac.zju.edu.cn:80/F/LR9XQXYG94ELB97BVR2KJFXCS2J1793DGRLBUN41G2G7K1XRQL-46307?func=service&doc_number=000886575&line_number=0011&service_type=TAG%22);

9/27

E RO U AEHERR A L 1A B E R DU R TG i b U], 15 79 TR ) 4 2 55 1
AL FUE 3 BE 7725 UIAE ISR, T 5 7R IR DU U5 R ot 1 AiE B 7 B B il
VHE R MR A 2 U] 2 DL R STk B, T RS 40 R 3R R AR
LRV FRRK S 2+ A 71

® JpoRA: “TREAEVEOALHERRDY TN KAHIRRE” , (BUEISIE)
(2013/5)

“PITR RIVEMERE, BRARIE D, DLOCAE R L ECE R T S R FR B
BT RO PR, RIE AT RO “Ra i , NE B+ “ B AfEE
KO o T RNE T A SR AR . 2R EERAT N B NI B [ SRR, PL
Je B A S I o X ANIE MR A 51 . IR iR, WA RE ‘&
UEJESL” B MMEAR AR FLHERR . T “4Bft” |, nT X AE o AHARFE I AEVE T
BUEARVAESEHERR, B LA T SETTHERR, B CAVEERAT N RO B AR R A A A
CVBEARAEAE o XT3 2 A e 1) mithy o5 B R i 1 3, 7 B 3 ] B S e HERR AR R R
gErr et A TR R . ER A A, BREF B A LR IR R BRI IE . 15
HEAL, RN RS2 K 38152 i HE R o

o . “ Oty EE S ERFHAERH” , (PEMESREEY  (2015/1)

1A A e ] R 3 ) v S e vP RO 22 IR 2 R, SCEE 7 2 10 1A AR
HEAT DhRE AT« SCALARRE DL R IS8 211 2 4 e i, IR B A S R T R, /BN
ErRyE B AR A 0 43, 7RG O F . s ST TS fa, E E B IhRETE
TR A AN IR AEMEE S O B B R, oo
BEA ¥6 B 2R 5 0l v B 1) S IE Ty 2K, o BAT 5 P =) = w1 v B == A s,
HET AR B A E R SRR R AR

® S AL It E ST, CIEdERNEE) (2013/4)

THEERAH, A AR VRA S A 2 2 B At R, Bk T kG
TSR T O 3 CEARRE IR K 2 B R 0 IE A A3, =5
ZI R VRA I BB, (HEI AL T VRIA RIS, BE0 185 aA, 313 1 i R 2,
SEUHGE A 1L, AR ZAWT . N, NS TERE P v A b Bk 2 R B AL
TR S “ AR AE IR 1 Ltz - AL, 320 4 sh 1 fftiz B S A 5 =
PIAR A AR A

® /NG B R RS G OHETIRE” , GEFEREE)  (2014/2)

SEEH, [F20 e 8 2 FHAEALT BRE, GIE B TR R 28 S 1 A v, NITD 2% T
B TR T O & H AR AE B B A AR DR M Thag . S BLF 2P 5%
AR O R, MR S TE N G A R R 20 35 SAR R e 7, BRAOK [F) 28
SEE SRR N BER IR, B ik B A A R D S AR A 0 W5

® CAE: CSEE DAL A AR, GRERVEEEVELY  (2013/4)

E R 5 [ N 48 SR, AR B T e N A AR RS H . R
JF B IE 24 1 S BARAME (PIIE SR o R 7E B IS PR UE B RN ) W7 b A7 e 3 8%
PR A, B AT AR 2 T 28 52 [ AR R0 (1) R 2, A2 B A 56 1] 1 AR50 0 ) 41
. 7ETEERE ORISR, BO% F ge B R R, £5 5% 28 1 Bk, 72 A
PRI ANE T A0 58 2 [ AR Frid 2 P4l

o ZZERK: “IfLyERAN RIS AL, GIEHEERIE) (2014/3)

REHRTCAIA T — BB 0 R AR DAL eSS ), BRI AR AR HE R0 )
FICTHERNSR RN o SRS B U R 3 DRL, 7 BRI RN s B U] PR R fih— %N B A
J55 — TR AL T B A b s RN R B i 5 SR— 75 e 5 2w, R4 A BB A 1) ) W Ji


http://www.cnki.net/kcms/detail/search.aspx?dbcode=CJFQ&sfield=au&skey=%e9%97%ab%e5%8f%ac%e5%8d%8e&code=24003939;
http://www.cnki.net/kcms/detail/search.aspx?dbcode=CJFQ&sfield=au&skey=%e8%b0%a2%e5%b0%8f%e5%89%91&code=11336942;28373722;
http://www.cnki.net/kcms/detail/search.aspx?dbcode=CJFQ&sfield=au&skey=%e9%a2%9c%e7%bf%94&code=11336942;28373722;
http://www.cnki.net/kcms/detail/search.aspx?dbcode=CJFQ&sfield=au&skey=%e6%9d%a8%e6%96%87%e9%9d%a9&code=08774138;

10,27

AT B RN SR B U S AL o RS BILTE B R s F U R R ) B AR, TRRIE BT L 4
PR G B R it — P e .

® 4. “FHip ‘fitrhy’ 7, (ESREERFR) (2010/5)

T FRA R, DAL R R AIE BA A B AT A HoAth e . A B . R T W
IR CEE BRI, A “UEdE 2 onHs” AR T M “arR 2 oo FRE A
RN TGOS b B AR N AR B SRR, BRISE A “ EfiE—Jorpan” B “IEE £ oo
O R ANET ISR . Mosah R T B REL R A . B AR sE AR,
T VAR5 1) [ B 7 B (L IR A L 3 AR JC N B 2L

® ZRHHZR: “OUT IR SE A A A (B RS E B AR
(2016/2)

1A 0y W IR S0 R 2240 1) B R - 20y WA 0 TR = A A et vk e 7 iR
VAIE A 25 5 (0 138, 0B i 1 3t 5 R, SECRIRE RIR A . B R 705
A0 TR Z2 A0t 1 AE AR AR, 2 224 M s b 8 N E 40 B SR U L 38, Y ST R R A AIF B
Il EEARE N, BAARRIIE HH M, 42 (L Ath Db 75 A 25 10 S F, $ i 3k B, sl
FEAE D5 E AR TR H 11

® IN&tE. TME: IS Hlin JrikaE A IE 2 S HL SRR — DL SR ECA
17, E) (2014/10)

R 45 T FRHE 5 S5 DL S A BB OB A, 22 SRR il R Z - 5 8
AR WA 7R R A R 4, LGSR ILERE R A M IE S . N
0 ARSI e RO TR R) 7 A A SR AR AN R R, B2 DA AR R U D S, BA
AR AR RN S . TR EVA R BON I s DL T, Nk — 20 B A 2R
PERIWbRE, 27 “PETCTRAME” BAE NI J7 7% I 2% R 36 bR o

® M I bih— ‘FEMMtET g R SUiE” (kS
oK EY (2011/5)

CHEE A AR S a1 R A E AR A 2 E LEINAIFEE . “IHEE” U2
SRIURIHEAZ VA 1 4l B T B, L v DL 58, T T A8 50 1 T o R e i B %
BEE S ARRL, EAHHE ) “EVERAT” | AT EE R 7 Wik A
RER TR T B MAPRAAIENE . ABFRRRFP AT “BRTCHEM " BIUMEVRR . &
BRI E O UE S AEXT B S R ESE N N T 3 SCER AL 1 IR SR SO S ¥

® UiER.: “HED NHJRIR—HIEE R IR MEE” , (BUERIE)
(2012/5)

TERAIEENE & 5 5025, B RME S (HELE AR Uit 4s . H 3 ml LR
WES BE N UE =000 B2 R R 2 B an 43 7 V50 R 2R 854, & J5
TR R . BISL BRI HAEELTR” KR A R = X, WA ZRAE R
ERE SR B R IX — R, — 5 I S BRI, B — RSP
A8 11 AHERR R THOE (it DA AR g At e ) 7 R SR B 43, DA ST R 0

® K “IE IR R S E BT IR IR 2 UEERE S I R, CUEFE R EE)
(2015/6)

2012 4 (IS VRIATEY WL 1 R I B AR S 3 A B, H | TS r ik e
i FE AR, 0z ez dE AL, 3P R E SE R R OK B AR OZ R e
(PIER 5 o 75 i 4 T Ath ] SORN 3 (X 10 AH S i A At b, 3 FH NP A X, s ) 1
[k 395 56 11 S5 1) A St B i SR BT SR AS AL IR, S VL) /5 I 5% B0 % BT 31 A5 O A6,
DA AN [ 4% T R HE e A 2T DARERS: o RN I8 N B HERS 13 7 5 5 1% Tk


http://www.cnki.net/kcms/detail/search.aspx?dbcode=CJFQ&sfield=au&skey=%e9%bb%84%e7%bb%b4%e6%99%ba&code=21745795;
http://www.cnki.net/kcms/detail/search.aspx?dbcode=CJFQ&sfield=au&skey=%e6%9d%8e%e6%98%8e%e8%93%89&code=16222871;
http://www.cnki.net/kcms/detail/search.aspx?dbcode=CJFQ&sfield=au&skey=%e9%bb%84%e9%87%91%e5%8d%8e&code=31883907;31883908;
http://www.cnki.net/kcms/detail/search.aspx?dbcode=CJFQ&sfield=au&skey=%e9%bb%84%e9%b9%82&code=31883907;31883908;
http://www.cnki.net/kcms/detail/search.aspx?dbcode=CJFQ&sfield=au&skey=%e9%97%ab%e5%8f%ac%e5%8d%8e&code=24003939;
http://www.cnki.net/kcms/detail/search.aspx?dbcode=CJFQ&sfield=au&skey=%e9%be%99%e5%ae%97%e6%99%ba&code=05979133;
http://www.cnki.net/kcms/detail/search.aspx?dbcode=CJFQ&sfield=au&skey=%e5%bc%a0%e9%a2%96&code=22376943;

11,27

BER IR I IS DAL A0 32 SUIRARERAT . Srik BB Z AR KEE U . LS A
RO BRI B AR AL 55— RV SE R Z 1 29

® T F: “UTMIEHGIEEN LG, (ANREEE) (2011/16)

WESVE. SRIETTSE . AT AM . 50 S P2 BGIE 138 A 5 ), 2 R
DT HOIE IR AR LR o WER Bk IR SR BIGUE AR 1 S HGUE b 5 . IR
B BOEFB AL, RISV FE N ESRUE R SR . B4, 2mmEm
JEUEE SR A B BGIE S AR “ DOASAsR Y ILUEAR SR AR SR, AIGERN IR, AGIF
N5 Bl S T R S S A R R VUM TR UESR AR S . WIIE
PR Se . EEAERILE . BRGERI

3. AR

AL S F LA E N _ER R, HERRI A T AR S S it
ERNEM, PRE R A B

B HE RN

2P U R H -G BARE: ol 1. a5 1H

K2R H:

R WE-2ZM R RS Ot

A M 2010 4E3 2016 4F

M LHH: AR

MRER: ML 1, it s i. &k,

® FEEM: “IBIEIRATEMGE RS AT K QL AR KZ 4183,
2012 )

SV IR A2 — PPREER R S A0 8, RS 7 TR B RE R P AN R A AT | FE AR R 5%
ML BT 2 BCE AR T I AR 22 1, i B i 52 G SR At A IR ik 72 Ao A7 78 11 1)
B 1 A5 AT EE G PAT B B 1 R SR B — R AN SE 2R 56 2 4b, 10 B 24 T I SR SR
HIEYE R R I, ST IR RS R o 2V SR R R R B —, — &
WG HEE HI B, —ig AU NI

® TR:“FEEHINFSILIEMA —MALHLH 2 TN (FEARBUER w83,
2010 )

H AR S5 A0 SR A0 25 T8 38RO ™ 08, ane] it — 30 58 3 R SA0 FR AT & — AR L
#ill, BEUIERER NP, BHIESEHgG —EHERRMHERR. g HHEKR
MAES . G WA E T EAIE RS, S ERENLICTE T
[FR, BERE R A SRR PUE FISAT, B5eikmybm, el “msiik
B, BRTATE TR “Ramal, AR FpaEs, RN @R e 0
B 2B o

® [ KN IRTIRSILIRBGERE DR (FERBUE K118 3,
2010 4F)

S I I S A EGIE T BB 9T, 2 it S 32 B E R A TP IR E LS
BGIE T B DA S ], &5 &3 E =192 TAESEbR, WiE gL ocia HE 2 BUIE
F T AT M S M, ASEAARIZE FHANRE P AR X G S AL O B RE 1Ak 3
YEH I, (A ZENL O E T A AU B G R A E - BeAh, 238 T EIVE4R ot
MIE LGSR, MREEHL YU ERRE LA N R R BRI B SR RmATF,
P2 H s HGIE E M EE /10077 20, 55— J7 TS EAS SEHLOCHE T BGIE B /0 1%
&o fERENEIRBETE At .

® AR “HIEEIVAMNLIRNLHIER L (R R KRS, 2014 4F)


http://www.cnki.net/kcms/detail/search.aspx?dbcode=CJFQ&sfield=au&skey=%e9%83%91%e5%b9%bf%e5%ae%87&code=17160941;
javascript:void();
javascript:void();
http://www.cnki.net/kcms/detail/search.aspx?dbcode=CMFD&sfield=au&skey=%e8%83%bd%e6%98%8c%e9%93%b6&code=28852012;
http://www.cnki.net/kcms/detail/search.aspx?dbcode=CMFD&sfield=au&skey=%e5%bd%ad%e8%89%b3%e5%8d%8e&code=29160234;

12,27

FERTER 3 R e S mlVASEBAR A 1 2l b, SCE E A 7 B H
PO EEAFAE R TR, T 51N s i BB 7 i ah (IR BIL i) ) il EEATESE,
F IR — A ELAE BRI L 5 ORBEAL A PN A SRR, A B2 g 7 e [ )
1 BESR IR AT e 2

® Jiz: “MMIUARMIAN T (R A KA 1R 3C, 2012 4F)

55— B IR AR IR O B AR IS R B R BB AR ZR RN T, X IR SR R Rt
T5E, HARIRA RAM SRR DA T AER]; 28 | B e A F o TSR
FEA) B L A P SUHEAT AR s B = 5 A X U AU S A0 A A Y g ) SR T
IEARARDIA TR (RD fBAMIEAT BRI IC & 55 DY 2 I I ST AR 0T & 2 BGEE
B MR B RN B B A VAR U I SR AR 0T SR T SR L AN ET
BRIER, TERF UL TREREE N DU QBRI RA b, H SR T DR AR IO R kst
NOHRTER, HEREALOLEDY BB INGERIR IS M . g7 s
il 5 S U I ST o THURENRS s B8 N B I AR AR S T AT N A s S - B A 4
¢[ER DR 7R UG Wi v

B IR R 2N —IRBEIRE ZIRE IR

= SRR

1. Statute

e R . Westlaw

¥R P Statutes & Court Rules — Federal

K2R 45 5. U.S. Constitution. Federal Rules of Criminal Procedure . Federal
Rules of Evidence

® U.S. Const. amend. V

No person shall be compelled in any criminal case to be a witness against
himself.

EEZEEHE NBIERME: AR A RE HIEHEE.

® U.S. Const. Amend. V

No person shall be deprived of life, liberty, or property, without due process of
law.
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® Federal Rules of Evidence Rule 401, 28 U.S.C.A.

Rule 401. Test for Relevant Evidence

Evidence is relevant if:

(a) it has any tendency to make a fact more or less probable than it would be
without the evidence; and

(b) the fact is of consequence in determining the action.
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® Federal Rules of Evidence Rule 402, 28 U.S.C.A.

Rule 402. General Admissibility of Relevant Evidence

Relevant evidence is admissible unless any of the following provides otherwise:

* the United States Constitution;

» a federal statute;

* these rules; or

» other rules prescribed by the Supreme Court.

Irrelevant evidence is not admissible.
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® Federal Rules of Evidence Rule 403, 28 U.S.C.A.

Rule 403. Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time,
or Other Reasons

The court may exclude relevant evidence if its probative value is substantially
outweighed by a danger of one or more of the following: unfair prejudice, confusing
the issues, misleading the jury, undue delay, wasting time, or needlessly presenting
cumulative evidence.

5 [ B UEH AU U] 403 U8 B T 0« R, YR B I () R0 G Ji 1R W DA R
FHER B UESE o

2. Case

16 F 20405 FE - Westlaw

KR IR 1R R AHE N Hi N B 1] “self-incrimination. the defendant”

2 VG Hl: All Federal

KPR 2: Statutes--AmendmentV.Self-Incrimination clause—Notes of
Decisions

2.1Purpose of Amendment V. Self-Incrimination clause

® [etkowitz v. Turley, 414 U.S. 70, 94 S. Ct. 316, 38 L. Ed. 2d 274 (1973)

Object of privilege against compelled self-incrimination under this clause was to
insure that a person should not be compelled, when acting as a witness in any
investigation, to give testimony which might tend to show that he himself has
committed a crime.

RO E A smaa B I ARBOR I H 2 B R NAE TR & TP YIE NS,
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® Application of Gault, 387 U.S. 1, 87 S. Ct. 1428, 18 L. Ed. 2d 527 (1967)

One of purposes of privilege against self-incrimination is to prevent state,
whether by force or by psychological domination, from overcoming mind and will of
person under investigation and depriving him of freedom to decide whether to assist
state in securing his conviction.
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® Techan v. U.S. ex rel. Shott, 382 U.S. 406, 86 S. Ct. 459, 15 L. Ed. 2d 453
(1966)

Basic purposes that lie behind privilege against self-incrimination do not relate to
protecting innocent from conviction, but rather to preserving the integrity of judicial
system in which even the guilty are not to be convicted unless prosecution shoulder
the entire load.
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® Knapp v. Schweitzer, 357 U.S. 371, 78 S. Ct. 1302, 2 L. Ed. 2d 1393 (1958)

The sole purpose of this clause is security of the individual against the exertion
of the power of the federal government to compel incriminating testimony with a
view to enabling that same government to convict a man out of his own mouth.
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® United States v. White, 322 U.S. 694, 64 S. Ct. 1248, 88 L. Ed. 1542 (1944)

The privilege against self-incrimination is designed to prevent the use of legal
process to force from lips of accused individual evidence necessary to convict him or
to force him to produce and authenticate any personal documents or effects that might
incriminate him.
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® Counselman v. Hitchcock, 142 U.S. 547,12 S. Ct. 195,35 L. Ed. 1110
(1892)

It is impossible that the meaning of this clause can only be that a person shall not
be compelled to be a witness against himself in a criminal prosecution against himself;
it is not limited to such cases, but the object was to insure that a person should not be
compelled, when acting as a witness in any investigation, to give testimony which
might tend to show that he himself had committed a crime.
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® Sprosty v. Buchler, 79 F.3d 635 (7th Cir. 1996)

Underlying purpose of Miranda rule is to protect individuals from compelled
self-incrimination.
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® United States v. Yurasovich, 580 F.2d 1212 (3d Cir. 1978)

Privilege against self-incrimination embodies the decision of our society to opt
for an adversarial rather than an inquisitorial system of justice.
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® Napolitano v. Ward, 409 U.S. 1037, 93 S. Ct. 512, 34 L. Ed. 2d 486 (1972)

Thrust of constitutional privilege against self-incrimination has two interrelated
objectives: (1) to prevent compulsion to elicit self-incriminating statements, and (2)
to prevent use in criminal trial of self-incriminating statements elicited by physical or
mental coercion.
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® United States v. Dist. Council of New York City, 941 F. Supp. 349 (S.D.N.Y.
1996)

Fifth Amendment privilege insulates witnesses against dangers of
self-incrimination, not hassle, stress or expense associated with testifying.
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2.2 Comprehensive nature of privilege of Amendment V. Self-Incrimination
clause

® Estelle v. Smith, 451 U.S. 454, 101 S. Ct. 1866, 68 L. Ed. 2d 359 (1981)

This clause's privilege is as broad as the mischief against which it seeks to guard
and the privilege is fulfilled only when a criminal defendant is guaranteed the right to
remain silent unless he chooses to speak in the unfettered exercise of his own will,
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https://1.next.westlaw.com/Document/N9EEFA5409DFA11D8A63DAA9EBCE8FE5A/View/FullText.html?listSource=Search&navigationPath=Search%2fv3%2fsearch%2fresults%2fnavigation%2fi0ad7051e0000015599ee31fa1f69527a%3fNav%3dSTATUTE%26fragmentIdentifier%3dN9EEFA5409DFA11D8A63DAA9EBCE8FE5A%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=ALL&rank=1&originationContext=docHeader&contextData=%28sc.Search%29&transitionType=Document&needToInjectTerms=False&docSource=0ab8fdc8d17e4d16bd39c19c159087df
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and to suffer no penalty for such silence.
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® Application of Gault, 387 U.S. 1, 87 S. Ct. 1428, 18 L. Ed. 2d 527 (1967)

Scope of privilege against self-incrimination is comprehensive.

AsEiE B UEH AR BURE R T Z 1.

2.3 Self-executing nature of privilege of Amendment V. Self-Incrimination
clause

® Roberts v. United States, 445 U.S. 552, 100 S. Ct. 1358, 63 L. Ed. 2d 622
(1980)

Although Miranda's requirement of specific warnings creates a limited exception
to the rule that the privilege against self-incrimination is not self-executing and must
be claimed, the exception does not apply outside the context of the inherently coercive
custodial interrogation for which it was designed.

K 2ETE R BLARE 5 SE USRI 57 7 R A BRI 41, BN R
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® United States v. Saechao, 418 F.3d 1073 (9th Cir. 2005)

This clause is self-executing and thus a witness does not need any statute to
protect him from the use of self-incriminating testimony he is compelled to give over
his objection. If an individual is subjected to a practice that denies him a free choice
to admit, to deny, or to refuse to answer, then the Fifth Amendment is considered
self-executing, and an individual does not need to invoke the privilege against
self-incrimination in order to have his admissions suppressed in an ensuing criminal
prosecution

B K B Bl it T DA PR UE N A 5 38 Tl 8 S 50t i L IR T 75 AR AT 92k
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® Waldrop v. Thigpen, 857 F. Supp. 872 (N.D. Ala. 1994), aff'd sub nom.
Waldrop v. Jones, 77 F.3d 1308 (11th Cir. 1996)

Fifth Amendment privilege against self-incrimination must be asserted or
claimed it is not self-executing

% B IE A RN B AR BN L SRR B, EABE A ST .

2.4 Rights protected--Generally

2.41 False statements, rights protected (M {7k i&)

® United States v. Wiener, 96 F.3d 35 (2d Cir.), supplemented, 104 F.3d 350
(2d Cir. 1996), and aff'd sub nom. Brogan v. United States, 522 U.S. 398, 118 S. Ct.
805, 139 L. Ed. 2d 830 (1998)

Fifth Amendment privilege against self-incrimination does not apply when
person falsely denies criminal wrongdoing, rather than remaining silent.

BN NAE AR FFITOBR I R AR 5 AR RAT VI, 28 TAZ I 58 Jon) R AR
HIBCRI A & H

2.42 Perjury, rights protected (fEfA1IE)

® United States v. Handlin, 366 F.3d 584 (7th Cir. 2004)

The Fifth Amendment privilege against self-incrimination does not give a
defendant license to perjure himself.


https://1.next.westlaw.com/Document/N9EEFA5409DFA11D8A63DAA9EBCE8FE5A/View/FullText.html?listSource=Search&navigationPath=Search%2fv3%2fsearch%2fresults%2fnavigation%2fi0ad7051e0000015599ee31fa1f69527a%3fNav%3dSTATUTE%26fragmentIdentifier%3dN9EEFA5409DFA11D8A63DAA9EBCE8FE5A%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=ALL&rank=1&originationContext=docHeader&contextData=%28sc.Search%29&transitionType=Document&needToInjectTerms=False&docSource=0ab8fdc8d17e4d16bd39c19c159087df
https://1.next.westlaw.com/Document/N9EEFA5409DFA11D8A63DAA9EBCE8FE5A/View/FullText.html?listSource=Search&navigationPath=Search%2fv3%2fsearch%2fresults%2fnavigation%2fi0ad7051e0000015599ee31fa1f69527a%3fNav%3dSTATUTE%26fragmentIdentifier%3dN9EEFA5409DFA11D8A63DAA9EBCE8FE5A%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=ALL&rank=1&originationContext=docHeader&contextData=%28sc.Search%29&transitionType=Document&needToInjectTerms=False&docSource=0ab8fdc8d17e4d16bd39c19c159087df

16,27

5 TABIE S BOR B R AR BIBUR AR AT 1 15 AT Dy iE IR o

2.43 Silence, rights protected (fREFITER)

® Salinas v. Texas, 133 S. Ct. 2174, 186 L. Ed. 2d 376 (2013)

Defendant normally does not invoke privilege against self-incrimination by
remaining silent. (Per Justice Alito, with the Chief Justice and another Justice
concurring, and two Justices concurring in the judgment).

W, W OREFUUERIN ANRE 51 A AR 98 B UEH AR BRI GR A

® Freeman v. Class, 911 F. Supp. 402 (D.S.D. 1995), aff'd, 95 F.3d 639 (8th
Cir. 1996)

Defendant has constitutional right to remain silent when taken into custody.

W R ZE I A ORI IR B B VEBUR o

2.5 Balancing of interests

® (California v. Byers, 402 U.S. 424,91 S. Ct. 1535, 29 L. Ed. 2d 9 (1971)

Question of infringement of privilege against compulsory self-incrimination
must be resolved by balancing public need against individual claim to constitutional
protections. (Per Chief Justice Burger with three Justices concurring and one
concurring in result.)

122 3 OGS i i 1 8 IE G SR AR 0 i 8 230308 1o 15 785 2 M) 2 A A AR )
SENETE ORI Y B 2 T 9% 28 KA 1o

® Serafino v. Hasbro, Inc., 82 F.3d 515 (1st Cir. 1996)

Balancing of parties' interests must be weighted to safeguard a party's assertion
of Fifth Amendment privilege against self-incrimination; burden on party asserting it
should be no more than is necessary to prevent unfair and unnecessary prejudice to
the other side.

S X5 M) fe I 2 OR— 7 SR 5K 26 TUB IR 5 SO HE SR ROBUR], 25K
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2.6 Proceedings to which clause applicable generally

® United States v. Sharp, 920 F.2d 1167 (4th Cir. 1990)

Fifth Amendment's protection against self-incrimination applies in any type of
proceeding whether civil, criminal, administrative, investigatory, or adjudicatory;
right applies not only to evidence which may directly support criminal conviction, but
to information which would furnish link in chain of evidence that would lead to
prosecution, as well as evidence which individual reasonably believes could be used
against him in criminal prosecution.

HABIERAG BIEHIERBRIE N TP E ]REE . FIF. ATEL ia i #
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® Garner v. United States, 424 U.S. 648, 96 S. Ct. 1178, 47 L. Ed. 2d 370
(1976)

Privilege against self-incrimination is available to a potential criminal defendant
well before proceedings actually begin as well as to a witness in criminal, civil, grand
jury, or legislative proceedings.

AT BAEH AR BURIE T IR VARE P T A6 2 1 mT RERI I 4875, ik HI T r
H. RIF KEH BIEE AR P HITEA .

® Bruner Corp. v. Balogh, 819 F. Supp. 811 (E.D. Wis. 1993)

There need not be parallel criminal proceeding for witness to properly invoke
Fifth Amendment privilege against self-incrimination.

UE TR FAB IR R BRI =5 AT R R
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2.7 Investigatory stage, criminal proceedings, proceedings to which clause
applicable

® Petition of Groban, 352 U.S. 330, 77 S. Ct. 510, 1 L. Ed. 2d 376 (1957)

Privilege against self-incrimination is available in investigations as well as in
prosecutions.

AT BUEH IR BN IE T iU E AR .

® Sornberger v. City of Knoxville, Ill., 434 F.3d 1006 (7th Cir. 2006)

Phrase “criminal case,” as it is employed in the Self-Incrimination Clause,
requires, at the very least, the initiation of a legal proceeding, rather than mere police
questioning, before a suspect's self-incrimination rights are implicated.

IEANEAS BIEH SRS R, “TRISR A7 X — R B EORISE A
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2.8 Link in evidence chain, incriminating nature of evidence generally

® Ohio v. Reiner, 532 U.S. 17, 121 S. Ct. 1252, 149 L. Ed. 2d 158 (2001)

Fifth Amendment privilege against self-incrimination extends not only to
answers that would in themselves support conviction, but also to those which would
furnish a link in chain of evidence needed to prosecute claimant.

5B IERAG B UEH IR RBURAGE T 3CRF e R R4, M BLid A T4
TR R S N 75 UE P B A [ 2

® United States v. Rendahl, 746 F.2d 553 (9th Cir. 1984)

To support assertion of privilege against self-incrimination, witnesses had to
show that their testimony would support conviction under federal criminal statute or
furnish link in chain of evidence needed to prosecute them for federal crime.

UEN T 5K ANT [ UE R AU I 06 Z50IF B FEATE 1] 44 35 TR S B
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2.9 Length of questioning, compulsion or coercion

® Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966)

Confessions obtained by federal agents in incommunicado interrogation were not
admissible in federal prosecution, although federal agents gave warning of defendant's
right to counsel and to remain silent, where defendant had been arrested by state
authorities who detained and interrogated him for lengthy period, both at night and the
following morning, without giving warning, and confessions were obtained after some
two hours of questioning by federal agents in same police station.

P BURF AU AR A T 0 L HEAT #0 B, 35 R b AT BUR 35 S0 0 ELX i ]
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® Miller v. United States, 510 U.S. 894, 114 S. Ct. 258, 126 L. Ed. 2d 210
(1993)

Record did not support defendant's contention that “continual and unrelenting”
pace of questioning exhausted him and coerced his confession, where defendant was
not in custody during interrogation and was free to leave at any time, he was given
meal breaks, bathroom breaks upon request, and allowed to telephone his wife, and
defendant returned home alone each night but one, when he was accompanied home
for consent search.

P AEPOR R I BA gt B, ATRER B BRI, JF AR I EOR, 24
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2.10 Lying and deception, compulsion or coercion

® United States v. Anderson, 755 F.3d 782 (5th Cir. 2014)

District Court's finding, in determining that defendant's in-custody statement was
knowing and voluntary, that defendant's will was not overborne by the size of law
enforcement officers and their bombarding him with false accusations was not clearly
erroneous, where interrogation video demonstrated that officers introduced
themselves to defendant and immediately provided him with Miranda warnings,
defendant was not handcuffed during the interview, officers never displayed any
weapons, and they never placed their hands on him.
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® United States v. Lux, 905 F.2d 1379 (10th Cir. 1990)

Detective's action of lying to defendant about her codefendant's statement and
leaning forward and hitting his fist on table and accusing defendant of lying did not
negate voluntariness of defendant's subsequent admissions; trial court properly
determined that detective's actions were not so extraordinary or egregious as to
warrant finding that they overbore defendant's will.
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2.11 Promises of leniency, compulsion or coercion—Generally

® United States v. Sanchez, 866 F. Supp. 1542 (D. Kan. 1994)

In deciding whether confession was unconstitutionally coerced by promise of
leniency, court considers: whether there was express or implied promise of leniency
made to defendant; if no such promise was made, whether defendant reasonably
believed that he had been promised leniency; whether defendant's confession was
induced by promise or defendant's reasonable belief in promise; and whether inducive
promise was coercive.

FIWT H 2 15 I8 T 25 T 8 R AR I VU 17 S DR AR, R BE R RE DA
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2.12 Plea bargains, promises of leniency, compulsion or coercion

® N. Carolina v. Alford, 400 U.S. 25,91 S. Ct. 160, 27 L. Ed. 2d 162 (U.S.
1970)

Guilty plea which represented voluntary and intelligent choice among
alternatives available to defendant, especially where he was represented by competent
counsel, was not compelled within meaning of this clause merely because plea was
entered to avoid possibility of death penalty.

FEM T T BV A Y, 42 s AR AR AR I, A SR AR
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2.13Sanctions or penalties for assertion of privilege, compulsion or
coercion--Generally
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® Erwin v. Price, 778 F.2d 668 (11th Cir. 1985)

Public employee may not be coerced into surrendering privilege against
self-incrimination by threat of sanctions, and if he has been coerced into waiving
privilege, his answers are not admissible against him in subsequent criminal trial.

NN GAEE 2 BB MBI T, AT e ol fil s B AR BN . {5
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2.14Deception, voluntary statements, compulsion or coercion

® Green v. Scully, 850 F.2d 894 (2d Cir. 1988)

Even though detective's repeated promises of assistance and assertions of
friendship might have increased likelihood of habeas petitioner's confession, under
totality of the circumstances, officer's conduct did not have a coercive effect, since
interrogation was post-Miranda, officer did not indicate to defendant that confession
would affect either nature of charge or length of sentence and officer's
misrepresentation of evidence was not, when viewed with all circumstances
surrounding the interrogation, sufficient to make petitioner's statement involuntary.
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9. Physical abuse, voluntary statements, compulsion or coercion

® United States v. Rullo, 748 F. Supp. 36 (D. Mass. 1990)

Defendant's incriminating statements made after his arrest were not voluntary
and were obtained in violation of his Fifth Amendment rights where, after defendant
surrendered to police, he was thrown to ground and surrounded by at least six officers
who began to punch and kick him; although officers acted at least in part out of fear
that defendant was still armed, language they used and violence of arrest
demonstrated that, in addition to seeking gun, they wished to punish defendant for
shots that they believed he had fired at officers.
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2.15 Threats or intimidation, voluntary statements, compulsion or coercion

® United States v. Sturdivant, 796 F.3d 690 (7th Cir. 2015)

Officer's purported promise, that if defendant cooperated he could see his mother,
did not override defendant's free will and coerce him into confessing to bank robbery;
after having received and waived his Miranda warnings for the second time in as
many days, it was defendant who broached the subject of seeing his mother, and
officer did not harp on the subject or hang it over defendant's head, but merely
responded to defendant's request.
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® United States v. Williams, 793 F.3d 957 (8th Cir. 2015)
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Even if law enforcement officer made a statement threatening to charge
defendant with obstruction of justice if defendant refused to talk with officer, such a
threat did not render defendant's statements to officer involuntary, where there was no
showing that the officer's statements overbore defendant's will and capacity for
self-determination.
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® United States v. Gannon, 531 F.3d 657 (8th Cir. 2008)

Defendant's statements and confession to detectives were not involuntary, even
assuming that detectives threatened to imprison defendant's ex-wife if he did not
confess, where there was no showing that the defendant's will was overborne and his
capacity for self-determination critically impaired.
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® United States v. Goodpaster, 65 F. Supp. 3d 1016 (D. Or. 2014), appeal
dismissed (June 24, 2015)

Law enforcement agents' mentioning of defendant's wife once, and mentioning
that she would be interrogated in association with defendant's alleged theft of
prescription medication from mail packages by abusing his position as a postal service
employee was not coercive, and thus, under Miranda, defendant's statements made
during custodial interview, including a confession, were not involuntary.
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® United States v. Vargas-Saenz, 833 F. Supp. 2d 1262 (D. Or. 2011)

Drug defendant's confession was extracted by physical intimidation or
psychological threats, and thus involuntary under Fifth Amendment, where
interrogator had established that defendant feared that her parents, with whom her
two-year-old daughter had been placed following her arrest, could be deported for
immigration violations, and interrogator had overcome defendant's resistance to

interrogation by threatening to send Immigration and Customs Enforcement (ICE)
agents after parents.
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® United States v. Pacheco, 819 F. Supp. 2d 1239 (D. Utah 2011)

Under totality of the circumstances, defendant's confession to bank robbery
during interrogation by police officer was involuntary; officer told defendant that he
had made a deal with the other robbery suspect, implied that he had power to make a
deal with defendant if he confessed, and repeatedly indicated that he would be the one
deciding how defendant would be charged, and officer said he would not go after
defendant's wife if defendant helped him out, and that otherwise, he could seize
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property from defendant's family, and although defendant had prior experience with
criminal justice system and knew of his Miranda rights, he was detained for eight
hours, and he submitted evidence that his personality made him more susceptible to
coercion when threats were made against his family.
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® United States v. Daubmann, 474 F. Supp. 2d 228 (D. Mass. 2007)

Although defendants were in custody when they made statements to Internal
Revenue Service (IRS) Agents who were executing search warrant on their home,
defendants' statements were not procured by impermissibly coercive police tactics,
and thus they were voluntary despite the failure of the agents to administer Miranda
warnings; agents made no threats of extrajudicial violence, did not engage in trickery
or deceptive conduct, and did not make promises of leniency in order to induce
defendants into making incriminating statements.
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2.16Threats and intimidation, compulsion or coercion

® United States v. Goins, No. 3:15-CR-47 (VAB), 2016 WL 67689 (D. Conn.
Jan. 5, 2016)

Defendant's confession to possessing a firearm located in his fiancé's vehicle that
he was driving, with his mother as a passenger, at the time of a traffic stop and search
that yielded the firearm, was not involuntary under the Fifth Amendment,
notwithstanding that law enforcement officers allegedly threatened to arrest his fiancé
and mother if defendant did not admit possession; law enforcement officers had
probable cause to arrest both the fiancé and the mother under Connecticut law
because the fiancé owned the vehicle, and the mother was in the vehicle at the time
the gun was found.
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® Monaghan, Nicola, Law of Evidence (Cambridge University Press, 2015)
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® Haack,Susan, Evidence matters: science, proof, and truth in the law
(Cambridge University, 2014)
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® Richard O. Lempert,James S. Liebman,Samuel Gross, A modern Approach

To Evidence: Text, Problems, Transcripts and Cases(4th Revised Edition, West
Academic Press, 2011)
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® Matthew J. Thompson Jr., Salinas v. Texas: The Fifth Amendment
Self-Incrimination Burden, 43 Cap. U. L. Rev. 19 (2015)

A Fifth Amendment bright-line rule would fix the pre-arrest, pre-Miranda silence
problem by precluding the government from using a suspect's silence during any
police inquiry. At first glance, the bright-line rule may appear to exalt its status over
Miranda rights. However, the bright-line rule is merely an extension of current
Miranda case law, and Miranda is still needed to provide necessary procedural tools
that the bright-line rule does not offer. Furthermore, the Fifth Amendment bright-line
rule passes the Jenkins impermissible burden test. Regarding the legitimacy of the
bright-line rule, the government should actually prefer that a suspect remain silent
instead of possibly burdening the government further with a coerced confession.
Furthermore, a suspect that cannot remain silent might also be tempted to lie, creating
misinformation and wild-goose chases. The bright-line rule also does not burden the
policies underlying the Fifth Amendment because the defendant has a choice to not
incriminate himself by simply remaining silent, thereby avoiding any problems of
compulsion or a burden on the defendant's Fifth Amendment privilege against
self-incrimination
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® Zaur D. Gajiev, Turmoil Surrounding the Self-Incrimination Clause: Why the
Constitution Does Not Forbid Your Silence from Speaking Volumes, 6 Faulkner L.
Rev. 231 (2015)

The privilege against compelled self-incrimination emerged first as the product
of religious and political persecution, as defendants before the English Church and
State fought unceasingly in self-defense for a right against being compelled to
incriminate themselves under oath. That right crystallized in the English common law
and migrated to the colonies, where the Founding Fathers incorporated it into the
Constitution of the newly-established United States. The language of the Fifth
Amendment's Self-Incrimination Clause explicitly prohibits compelling individuals to
incriminate themselves. However, the privilege's meaning has been distorted in recent
years by a judicially active Supreme Court that has strayed from constitutional
foundations. As a result, the instability in self-incrimination interpretation and a split
among jurisdictions regarding prosecutorial comments on pre-arrest silence have
detrimentally impacted criminal procedure throughout the United States.

Nonetheless, the current turmoil surrounding the Self-Incrimination Clause can
be tempered by a return to the compulsion analysis. As the tribunal that all others look
to in times of uncertainty, the Supreme Court's reestablishment of the compulsion
analysis as the primary tool with which to address self-incrimination questions will
return the privilege to constitutional footing and prevent future turbulence in its
interpretation. More importantly, the Court in future years must be “more circumspect
before bending constitutional principles in the service of what it takes to be the fairer
result in an individual case.”As such, it must stay true to the privilege's language,
history, and logic. “A legal system that ignores the truth is simply not doing its job,
and neither is a court that cannot make the Constitution cohere.”
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® Luke M. Milligan, The Right "To Be Secure": Los Angeles v. Patel, Cato
Sup. Ct. Rev., 2014-2015, at 251

The Patel decision affects Fourth Amendment doctrine in two notable ways. It
loosens the restrictions on Fourth Amendment facial challenges and narrows the
administrative search exception to the warrant requirement. Yet the real significance
of Patel lies in its reasoning. This brief article argues that the Patel majority was
influenced by the “to be secure” text of the Fourth Amendment. This influence can be
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gleaned from the majority's emphasis on the “relative power” of hotel operators
during police encounters, Tom Goldstein's focus on “tranquility” at oral argument, and
the EFF's lengthy discussion as amicus on the original meaning of “to be secure.” The
upshot is that the original meaning of the Fourth Amendment appears to have played a
silent but important role in Patel.
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® Becky Abrams Greenwald, Maimonides, Miranda, and the Conundrum of
Confession: Self-Incrimination in Jewish and American Legal Traditions, 89 N.Y.U. L.
Rev. 1743 (2014)

This Note has shown how two disparate legal systems struggle to strike a fair
balance in applying the privilege against self-incrimination. On the one hand, there
are many reasons to reject self-incriminating evidence--suspicions of unreliability,
respect for personal integrity, the need for boundaries between state and individual,
and the exceedingly private and self-destructive nature of confessions. On the other
hand, self-incriminating evidence may be the missing piece in solving the puzzle of a
crime. Weighed against the values of protecting the innocent and respecting the
dignity of defendants are the values of reaching justice on behalf of victims and
protecting society from perpetrators of violence. In addition, confessions can enable
guilty defendants to admit their crimes and begin the process of rehabilitation. An
examination of the American and Jewish legal systems reveals that, whichever values
take precedence in a particular case, the decision whether to admit or reject a
confession will always involve a conundrum: Do we believe the confessor that he has
raped, murdered, or stolen but assert that he is now telling the truth? Or, do we refuse
to accept that he is a rapist, murderer, or thief but find him to be liar?

BEAEIR 1S A B ARBORIN , PIAN 76 4 A0 7 VAR R e ] 5
RV, — 7T, V2 B A] DA SRIE 4R N R AR B, & WA AT SRR
PEE. AR e RS E . ER 5N ANRIRRI D FHE RS 5 5K
SBORBRFE . 05, AR RAIEYE 7] BE A2 AR U AR D T BT R 2K 1
7y o BT ORI O 525 B EE A o B B B2 DRIIE 32 5 AN SRAG F R A IE AT OR 74
KB ERIRFRMET S BN E. seoh, SR e e fiA RS &N GRAT . T
JRHIERE T . KT RE MR NFEERGE R Z R, M TRENSEMFmNE,
WwHABEL T IRAE, TR INERIEAMR, A2 HInE NS A7
MEANBCCIRT 7 orir. WREF GG RITHE A, (5545 ML L3 A
FHM? 5, FRAMEARZ AR A0 WRE . B, (H R LA AE Ul i 2

® Nicholas Soares, The Right to Remain Encrypted: The Self-Incrimination
Doctrine in the Digital Age, 49 Am. Crim. L. Rev. 2001 (2012)

The steady flow of technology inevitably changes the way people interact with
the world around them. This truism is especially applicable, and potentially especially
dangerous, when it comes to the manner in which technology impacts the law.
Modern encryption schemes may on a practical level be impossible to break. When
faced with the potential that the Government may be unable to obtain evidence
needed for conviction in a crime as unpopular as real estate fraud or as heinous as
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child pornography, courts will inevitably be drawn to a facially reasonable
constitutional analysis that can nearly always be manipulated to yield a victory for the
Government. The Fifth Amendment's guarantee against compelled self-incrimination,
however, is not qualified by the phrase “so long as it is convenient.” If a criminal is to
go free or to suffer reduced punishment because of the strictures of the Amendment,
this is a cost that is not only anticipated but demanded by the Constitution, and a
choice thoughtfully made by those who ratified it.As Justice Brandeis famously noted
more than eighty years ago:

In a government of laws, existence of the government will be imperiled if it fails
to observe the law scrupulously. Our Government is the potent, the omnipresent
teacher. For good or for ill, it teaches the whole people by its example. Crime is
contagious. If the Government becomes a lawbreaker, it breeds contempt for law; it
invites every man to become a law unto himself ; it invites anarchy. To declare that in
the administration of the criminal law the end justifies the means--to declare that the
Government may commit crimes in order to secure the conviction of a private
criminal--would bring terrible retribution. Against that pernicious doctrine this Court
should resolutely set its face.
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3. Texts & Treatises

R EARE: Westlaw

¥: % P J%: Home-- Secondary Sources-- By type--Texts & Treatises--By
Topic--Criminal Law --Criminal Law Texts & Treatises--Criminal
Procedure--Primary Source with Annotations

KRR CANEWT,

Part I. Introduction and Overview

Part II. Detection and Investigation of Crime

Part I1I. The Commencement of Formal Proceedings

Part IV. The Adversary System and the Determination of Guilt and Innocence

Part V. Post-Conviction Review: Appeals and Collateral Remedies
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4. Survey

B E: Westlaw
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¥: % V3% : Home-- Secondary Sources-- By type-- 50 State Surveys-- 50 State
Statutory Surveys --Criminal Laws -- Criminal Procedure-- Right to Appointed
Counsel

® Thomson Reuters , Right to Appointed Counsel, October 2015

Generally, defendants in criminal proceedings have a constitutional and/or
statutory right to representation by counsel if conviction may result in incarceration. If
a defendant cannot procure legal counsel with his or her own resources, the court will
appoint counsel for the defendant. This survey covers that right to counsel.

This survey covers only statutory provisions regarding the right to counsel. Many
states provide specific provisions for the appointment of counsel in capital cases and
in extradition proceedings, but those statutes are not included here. This survey also
does not include statutes regarding the rights of juveniles or incompetents, nor does it
include the procedures for the appointment of counsel.

The attached table organizes the content into the following subtopics:
Definition of Indigency
Determination of Right to Appointed Counsel — Factors
Application or Evidence of Indigency
Obligations of Defendant (Fees)
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	受贿罪是一种特殊的职务犯罪，证据方面的特殊性和我的现行制度使得检察机关的侦査取证工作面临很多问题。破
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